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Effect Paster Check Deposited for Collection 


Where the drawer draft, payable bank, deposits 
the bank with attached paster reading that the draft 
not treated deposit and that the proceeds are 
paid the drawer and not commingled with the funds 
the bank, the bank remains bailee the proceeds even after 
they have been mingled with the bank’s funds and credited 
the drawer’s account; the bank fails while the proceeds 
are still its hands the drawer the draft entitled 
payment full. 

This was decided the New York Court Appeals 
decision rendered April 26, The Bank United 
International Milling Company. 

appeared here that the Milling Company drew draft 
the Liberty Banking Corporation for $1,372.50 payable 
the order The Bank United States. the draft 
was attached paster which read follows: 


the Collecting Bank: This draft not treated 
deposit. The funds obtained through its collection are delivered 
the International Milling Company and are not commingled 
with other funds the collecting bank. International Milling Com- 
pany. 
The draft was delivered the payee bank December 
1930, and was collected December 9th. The bank de- 
ducted collection fee, credited the balance the Milling 
Company’s account its books and mailed its cashier’s 
check the company for that amount. December 11th 
and before the cashier’s check was collected the bank was 
closed and taken over the Superintendent Banks. The 
company brought this proceeding compel the Superin- 
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tendent pay over the money. The court held that the 
company was entitled order that effect, saying: 


The serious question presented upon this appeal whether the 
appellant (the bank) holds the fund derived from the payment 
the draft bailee debtor, and, bearing upon that question, 
whether petitioner (the Milling Company), receiving 
senting for payment the cashier’s check, accepted unconditional 
credit and thus became preferred creditor and ceased have 
the rights bailor. 

Primarily, the bank was petitioner’s agent and received the 
proceeds the draft bailee. the identical fund, segregated 
and denominated petitioner’s property, had passed into the hands 
the receiver, there could doubt the receiver’s duty 
turn over such fund petitioner. Under what conditions and 
what process does the nature the relationship change? con- 
sidering that question must consider the intention the parties, 
evidenced the contract, this instance clear, unequivocal and 
designed prevent any possible occurrence situation liable 
the construction contended for the appellant. The contract 
that the proceeds the collection shall not commingled with 
the other funds the bank, but delivered petitioner. 

The fact that previous drafts had been collected the bank and 
remitted for the same manner has very little weight does 
not appear that they were collected pursuant the same form 
contract here involved. This contract calls, not for remittance, but 
for delivery the proceeds. The means delivery was left 
the bank, and the circumstance that attempted deliver the 
same method adopted previously did not bind the petitioner fulfill 
its contract, delivery the identical fund its equivalent was 
not accomplished. The contemplated delivery was never made 
because the intervention the receivership. say that 
crediting the proceeds petitioner’s account the books the 
bank and commingling the proceeds the collection with the general 
funds the bank changed the relation between the parties from 
that bailor and bailee that creditor and debtor would 
give effect positive breach the bank its contract and 
make binding upon the petitioner acts which specifically con- 
tracted against but over which had control. 

There lack uniformity the authorities regard the 
relationship which arises between drawer and payee bank which 
has received the proceeds collection. Under ordinary circum- 
stances, the view generally adopted that after the collection has 
actually been made the bank the relation debtor and creditor 
arises (Hecker, Jones, Jewell Milling Co. Cosmopolitan Trust Co., 
242 Mass., 181, R., 1148 and note). 
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The question has been before the courts this state Arnot 
Bingham (55 Hun, 553), Frank Bingham (58 Hun, 580), 
People Merchants’ Bank (92 Hun. 159). the first and last 
cases cited, was held that the owner the security was entitled 
recover the receiver the proceeds the extent that money 
actually came into the hands the receiver which could applied 
the claim the drawer owner the security, and the 
second case cited, which arose out the same receivership the 
first case cited, contrary rule was stated. 

Matter Bank Cuba (198 App. Div., 733) was decided 
that the money remained the property the owner the draft 
although merged with the funds the bank, and People Bank 
Dansville (39 Hun. 187) the same rule was followed. 

this case alleged the affidavit support the motion 
that the appellant took possession all property and funds the 
possession The Bank United States, “including the proceeds 
said collection hereinbefore referred The answering affidavit 
behalf the appellant does not deny possession the proceeds 
but specifically admits that the collection was made. 

mere mingling funds which are devoted specific 
purpose with other funds the depositary does not destroy the 
right the true owners claim such specific funds” (Brown 
Spohr, 180 Y., 201, 212; Van Alen American Nat. Bank, 
Y., Central Nat. Bank Conn. Insurance Co., 104 S., 54). 

The bank did not acquire title the fund question when the 
draft was paid the drawee, and could not acquire title thereto 
commingling such fund with its general funds. The Superin- 
tendent Banks, when took over the bank for the purpose 
liquidation, acquired greater interest the fund than the bank 
possessed. 

urged that the order should reversed the merits because 
outstanding negotiable instrument. That objection, had 
been raised Special Term, could have been obviated direction 
the order that payment should only made upon delivery 
the cashier’s check, and being raised for the first time upon appeal 
this court, not sufficient importance require modification 
the order. 

Petitioner did not accept unconditional credit and thereby 
become general creditor. receiving and presenting the cashier’s 
check, petitioner did nothing more than co-operate with the bank 
the attempted delivery the proceeds the collection. did 
nothing cause the bank change its position and did not estop 
itself from insisting upon compliance with the terms its contract. 
The bank had entered the credit before receipt the cashier’s 
check petitioner, and presumably had the same time commingled 
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the proceeds the collection with its general funds, without the 
consent petitioner and contrary the terms its contract. 

does not appear that petitioner knew either that credit had 
been made its favor that the funds had not been kept separate. 
was entitled rely upon compliance the bank with the terms 
the contract. 

Petitioner not remitted the rights preferred creditor 
within the meaning and intent section 350-1 the Negotiable 
Instruments Law (Cons. Laws, chap. 38). pertinent portion 
that section provides: agent collecting bank other 
drawee payor shall fail closed for business 
above, after having received any form the proceeds item 
items intrusted for collection, but without such item items 
having been paid remitted for either money 
unconditional credit given its books the books any other 
bank which has been requested accepted constitute such 
failed collecting other bank debtor therefor, the assets such 
agent collecting bank which has failed been closed for business 
above shall impressed with trust favor the owner owners 
such item items for the amount such proceeds and such 
owner owners shall entitled preferred claim upon such 
assets, irrespective whether the fund representing such item 
items can traced and identified part such assets has been 
intermingled with converted into other assets such failed bank.” 

the bank was bailee and not debtor the fund 
question, there can doubt petitioner’s right, under the 
section quoted, claim preference. hold that the section 
excludes petitioner from claiming the identical fund bailor would, 
the event the assets should prove insufficient meet the claims 
preferred creditors, amount confiscation petitioner’s prop- 
erty without due process law. Such construction would make 
the statute unconstitutional and unnecessary because the statute 
contains words evidencing intent that should exclude existing 
remedies. 

Sections 76, inclusive, the Banking Law prescribe the 
procedure relative the filing claims and specify the allegations 
and proof necessary sustain action proceeding claim 
against the assets the bank. deal, not with the assets 
the bank, but with specific property, title which never vested 
the bank. such property, the sections are inapplicable. 

Section the Banking Law recognizes that there may come 
into the hands liquidator property not assets but which 
the bank stands bailee, and method prescribed for giving 
notice the owners remove such property. 

procedure prescribed for reclamation such property 
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the event refusal the liquidator deliver upon demand. 
such case the court has inherent power over the liquidator over 
any other receiver, the absence controversy ownership 
other legal equitable defense, summarily direct redelivery 
the receiver. The liquidator, true, effect statutory 
receiver, yet recognize that even assets the bank his hands 
may for some purposes regarded “in custodia Whatever 
his power, “there still remains field within which the court 
supreme” (Isaacs Marcus, 258 Y., 257, 268, 269). 

not mean say that all cases summary order would 
proper. might that upon particular application question 
title would arise between bailor and another claimant; 
the funds the hands the liquidator might appear insufficient 
meet the claims petitioner and others similarly situated, when the 
question would arise whether the diligent claimant should 
awarded the fund held for pro rata distribution among several 
contesting claimants. What determination should made under 
varying circumstances would depend upon the facts presented 
each case. 


President Cannot Agree Pay Interest Daily 
Balances 


The president bank has authority, virtue his 
office, agree pay interest depositor’s daily balances. 
Such agreement must authorized the board direc- 
tors. Elston, Prince McDade, Inc., First State Bank 
Plain Dealing, Court Appeal Louisiana, 140 So. 
Rep. 510. 

this case the plaintiff corporation brought action 
recover interest the rate four per cent. per annum 
its daily balances, subject check, the defendant bank, 
for the period from January 1924, April 30, 1931, alleg- 
ing that Dr. Prince, the president the bank, had 
agreed pay such interest. The amount sued for was $508.94. 

holding that there could recovery the court said: 


Plaintiff’s counsel brief filed quotes from Act No. 193 1910, 
the point that banks have the right receive deposits and 
pay interest thereon, follows: “That any State banking associa- 
tion, savings bank trust company receiving funds deposits 
and contracting and aggreeing pay five per cent. more per 
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annum interest therefor shall class the same borrowed money and 
certificates shall issued therefor.” 

not understand the act mean that banks are permitted 
enter into such contracts orally. the contrary, provides 
that certificates shall issued the depositor, which necessarily 
implies written contract. The same section the act continues: 
“All such deposits shall carried the books the bank receiving 
the same ‘certificates deposit for borrowed money’.” 

The fact that mention made the act whether banks 
are empowered pay interest deposits less rate than per 
cent. per annum, and how such deposits shall characterized, does 
not, take it, mean that, and when lesser rate paid, 
can done orally and without contract expressed writing. 
Act No. 100 1904 provides: all banks duly and legally 
organized under the laws the State may issue interest-bearing time 
certificates depositors.” This act doubt contemplates giving 
banks authority accept deposits less rate interest than 
per cent. But will noted that evidence such payment 
cates.” This class business apparently differentiated from the 
former, that the former carried loans upon the bank’s 
books whereas the latter carried “interest-bearing time certifi- 
cates.” both cases, written interest-bearing certificates are pro- 
vided for the statute, which clearly indicates that evidence the 
contract pay interest shall writing. 

Plaintiff’s counsel, arguing the point that the transaction 
had with defendant constituted loan, quotes from defendant’s 
charter wherein recites that shall have the right “to exercise 
all incidental powers necessary carry its business,” which 
language counsel interprets mean power “to borrow money and 
pay interest therefor.” true, but that does not mean that 
bank its officers can contract orally pay interest borrowed 
money, nor that can done without resolution the board 
directors authorizing same, spread upon the minute book the bank. 

Counsel would have the court take the view that Dr. Prince, 
president defendant bank, was authorized virtue his office 
borrow money and contract pay interest for same accept 
deposits and bind the bank oral contract pay interest daily 
balances, just his judgment deemed proper. Such interpreta- 
tion cannot, think, placed upon the statutes governing the 
business banking. 

Carter Brock, 162 La. 20, 110 So. 71, 74, the court, 
discussing the provisions Act No. 193 1910, and the amend- 
ments thereto, said: statute does not prohibit officer 
bank from borrowing money for but the prohibition relates 


4 
5 
j 
© q 
q 
> 
q 
4 
4 
- 
= + 
3 
» 
4 
‘ 


THE BANKING LAW 649 


only the officer’s doing without proper resolution the board 
directors, entered upon the minutes.” 

Regardless whether the act Dr. Prince, accepting plain- 
tiff’s deposits and agreeing pay interest daily balances, can 
bind the bank without being specially authorized resolution 
the board directors so. admitted that such resolu- 
tion was ever passed. 


Cashing Checks for Agents 


bank which cashes checks, payable corporation, for 
agent the corporation, acts its own risk. the agent 
indorses the checks without authority and does not account 
the payee corporation, his principal, for the proceeds the bank 
will liable for the amount the principal. This rule 
one long standing. has been applied time and again. 
comes down question the agent’s authority and, 
general rule, agents who make collections are not authorized 
indorse and cash checks payable their employers, which 
they receive the course their employment. The author- 
ity make collections does not carry with the authority 
indorse and cash checks which are received. The most 
recent application this rule the Court Civil Appeals 
Texas the case City National Bank Childress 
Phillips Petroleum Company, Rep. (2d) 357. 

this case the plaintiff, Phillips Petroleum Company, 
had agent Childress, Texas, the name Goodson. 
The plaintiff’s account was carried the First National Bank 
Childress and Goodson’s contract employment required 
him deposit all checks and cash received this bank. 
Through the agent the plaintiff sold petroleum products 
the Michie Motor Company and the latter, payment, 
delivered the agent its checks drawn the defendant City 
National Bank. The agent, “or persons unknown,” indorsed 
the checks the name the plaintiff company and cashed 
them the defendant bank. accounting the proceeds 
was ever made the plaintiff company. 
brought this action against the defendant bank and the bank 


| 


650 THE BANKING LAW JOURNAL 


was held liable for the amount the plaintiff’s loss, the trial 
court directing the jury bring verdict favor the 
plaintiff. The following paragraphs are quoted from the 
court’s opinion: 


The appellee (plaintiff petroleum company) asserts that the 
trial court was justified directing verdict under the provisions 
the Negotiable Instruments Act (article 5932, 21), follows: 
signature ‘procuration’ operates notice that the agent has 
but limited authority sign, and the principal bound only 
case the agent signing acted within the actual limits his 
authority.” 

our opinion this section does not apply this case. was 
not shown that the appellant bank had any actual notice the 
commission contract between Goodson and the Phillips Company 
that his authority agent was limited such contract. 

Daniel Negotiable Instruments (6th Ed.), 280, 
said: general principle that principal bound 
act agent acting within the general scope his authority, 
notwithstanding not conformity it, subject this 
limitation; that whenever authority purports derived from 
written instrument, the agent signs paper with the words ‘by 
procuration’ such case the party dealing with him bound 
take notice that there written instrument procuration and 
ought call for and examine the instrument itself see whether 
justifies the act the agent. Under such circumstance 
chargeable with inquiry the extent the agent’s authority and 
if, after examining into it, when knows its existence—and 
especially has his ventures deal with 
the agent, acts his peril and must bear the loss the agent 
transcended his authority.” 

The checks involved this suit were made payable the Phillips 
Petroleum Company, and they were indorsed “Phillips Petroleum 
Company Goodson, Agent.” Such indorsement not 
notice the bank that Goodson’s authority was evidenced 
power attorney other written limitation. had indorsed 
the checks, adding the words “per procuration” “per proc.,” 
“attorney fact,” the rule insisted upon appellee would have 
upheld, must under the general doctrine relating the authority 
agent indorse checks drawn payable his principal and 
collect the money thereon. far have been able find, 
case Texas has decided this particular question. The weight 
authority other jurisdictions sustains the trial judge’s action, 
though there are few discordant notes. 
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Mechem Agency (2d Ed.) 952, the author, after dis- 
cussing the authority agent receive check payment, says: 
“But even the agent authorized accept check note 
payment the demand and has taken one the order his princi- 
pal, the agent has implied authority endorse and collect the 
money thereon and the bank paying the check endorsed still 
liable the principal for the amount great many 
authorities which sustain the text. See, also, Daniel, supra, 290, 
291, and authorities cited; note. 

The appellant (defendant bank) contends that, because the 
evidence shows that the Phillips Petroleum Company gave the Michie 
Company credit for the amount the check, this suit cannot 
maintained. 

Mechem (2d Ed.) 953, said: course, where 
the agent authorized receive the check, the fact that after- 
wards wrongfully endorses and obtains the money upon it, does 
not destroy the effect the check payment the 
citing numerous cases. Under these authorities the Michie Company 
could not required pay the debt again, and crediting that 
company with the amount the checks the Phillips Company 
way destroyed its right recover against the bank. 

was not necessary for Goodson, the performance his 
duties, present the Michie Company’s checks the appellant bank, 
although they were drawn upon that bank, order discharge 
his duty his principal, and this the test ordinarily applied when 
the acts agent are claimed within the apparent implied 
authority the agent. the terms his commission contract, 
bound himself deposit the checks the First National Bank. 
then became the duty the First National Bank look after 
the matter collection. 

accordance with the weights authority, hold that the bank 
was not authorized cash the checks paying the amount Good- 
son, and the judgment therefore affirmed. 


Bank Not Bound Contract for Advertising 


Ordinarily person signing contract will not excused 
from liability thereon because his failure read the instru- 
ment which signed. sometimes happens however that 
person signing contract without reading may avoid 

liability showing that was induced fraud execute 
instrument without reading it. incident this kind 
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discussed decision the Supreme Court Michigan, 
Otto Baedeker Associates, Inc., Hamtramck State Bank, 
241 Rep. 249. 

The plaintiff corporation brought this suit against the 
defendant bank recover contract for advertising 
book published the plaintiff known “Baedeker’s Inter- 
national Trade Developer.” ‘The contract was signed the 
defendant’s cashier and the defense was that was induced 
the deception the plaintiff execute the instrument 
without reading and without knowing that was con- 
tract. The facts relative the signing the contract are 
set forth the opinion follows: 


The proposition was presented defendant through the mail, 
letter and form contract, October, 1928. 

The letter inclosed clipping, containing defendant’s name, its 
capital and surplus, names some its officers and corerspondent 
banks, with statement that represented the way defendant was 
recorded plaintiff’s card index record data for publication 
the next issue the book. The letter was divided line. Above 
the line defendant’s approval correction the clipping was 
requested. Below the line was description plaintiff’s publication 
and the suggestion that defendant read and accept the offer inclosed 
desire special featuring the book. 

The contract form was larger than the letter. the left was 
scroll bearing the name plaintiff and International Transporta- 
tion Ass’n, Inc. the extreme right top was the motto: ‘Before 
You Invest—Investigate’ for when accepted Contract Con- 
Just below and the left was picture the book. 
Opposite it, the right, small type, was blocked out offer 
publish eight-inch square announcement for the undersigned 
$100 per year for two years. Between the book and the offer 
was skeleton arrow pointing the offer block and bearing the 
words, “Here our offer.” Below the arrow, large type, were 
“For Special Representation Baedeker’s International Trade 
Developer.” The acceptance words, two lines small type, ran 
across the form below the caption. Immediately below this was 
questionnaire for the information desired, widely spaced and occupy- 
ing over half the form, which defendant filled out with the name and 
location its bank, its financial resources, names its president and 
cashier, the year its charter, list special activities, cor- 
respondent banks, and bankers’ associations which was 
member. the lower left part and indented the questionnaire, 
block small type, was description Baedeker’s International 
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Travel Book, and the statement that advertisers accepting the offer 
would have free publication the travel book during the life 
their contract. Below was the place for signature, under the first 
line which was the “Name under which the activity conducted,” 
the other lines being for signature authorized officer and his title 
and location and date. 

may noted that the cashier returned the form without his 
signature. Plaintiff sent back him, calling attention the 
omission, and then signed and sent plaintiff. 


The defendant introduced evidence showing that the 
cashier’s signature was procured deception. Some this 
evidence was the effect that Otto Baedeker had connec- 
tion with the plaintiff. The plaintiff’s explanation the use 
his name was that was German who wanted his name 
perpetuated and the plaintiff assumed it. The defend- 
ant contended that the use the famous name 
without better reason bore some evidence purpose 
the plaintiff deceive. The further testimony with regard 
the alleged deception summarized the opinion 
follows: 


produced testimony that the controlling officer 
plaintiff, Harold Phillips, for some years had been engaged 
similar projects securing subscriptions for like publications; that 
had been charge the American Travel Directory 
Company, and had contrived the contracts which were condemned 
the Curtis and Roycrofters Cases, and Publication Division 
International Transportation Association, whose contract was held 
fraudulent the Bylenga Case and Publication Division 
International Transportation Ass’n Ford Transfer Storage Co. 
Commisisoner’s Decision unreported). was shown that 
1924, federal order show cause why fraud order should 
not issued against the American Travel Hotel Directory Com- 
pany, Phillips made affidavit that would not use form combining 
questionnaire, reference otherwise, with obligation pay 
money and would not press collection any account resulting from 
the use such combination where the subscriber indicated that 
‘was under misapprehension the character the instrument 
had signed. also was shown that plaintiff had received many 
from subscribers that they had signed the various forms 
without knowing they were contracts for the payment money. 

Defendant further presented the testimony its cashier and 
bankers that banks ordinarily receive large number 
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inquiries for information for free listing similar that 
such inquiries are general form like that plaintiff, but that the 
form containing the questionnaire does not include contract for 
payment money; that the filling the questionnaire merely 
routine business; and, reason receiving large number such 
inquiries, the advertising and other matters the questionnaire form 
frequently are not read. Defendant’s cashier testified that signed 
plaintiff’s questionnaire the ordinary course business, without 
reading, and supposing was like the others, merely wanting infor- 
mation. Three other bankers testified that they had signed identical 
forms sent out plaintiff the International Transportation 
sociation without reading and under the impression they were the 
usual questionnaires for free listing. 


The judgment the trial court was favor the 


defendant. ‘The judgment was affirmed upon appeal, the 
court holding that the evidence was sufficient justify the 
jury finding that although the defendant’s cashier was 
careless was deceived trick the part the plaintiff 
into executing the instrument without reading and that 
therefore the minds the parties did not meet contract. 
The court pointed out that the plaintiff could not take 
advantage carelessness the part the defendant’s 
cashier it, itself, was guilty fraud obtaining the 
singnature. 

affirming the judgment favor the defendant bank 
the court wrote follows: 


The contract itself was not confused, American Travel 
Hotel Directory Co. Curtis, 236 App. 236, and American 
Travel Hotel Directory Co. The Roycrofters, 125 Misc. Rep. 
853, 213 42, which was held fraudulent. And the 
accompanying letter was more definite and specific distinguishing 
between free and paid representation than the one considered 
International Transp. Ass’n Bylenga, 254 Mich. 236, 236 
771, 772. Moreover, the form contract contained the arrow, 
the absence which was noted the latter case. Upon the face 
the papers alone, the rule would applicable that one who has 
executed contract will not heard say that did not read it. 
American Travel Hotel Directory Co. Van Blerkom, 216 App. 
Div. 28, 214 753; International Transp. Ass’n Mollen, 
133 Misc. Rep. 85, 230 665; Publication Division, etc., 
Ass’n Blakeslee, 225 App. Division 229, 232 508; 
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Shannon International Transp. Ass’n, Ga. App. 297, 155 

The testimony also shows that, 1928, 5,090 the forms were 
returned plaintiff with the index card approved corrected and 
only 190 contracts signed. 132 banks Michigan who returned 
the card only executed the obligation pay. 

ordinarily prudent person would likely sign the contract with- 
out reading it. 

However, defendant presented evidence deception and fraud 
which does not seem have been submitted the cases above cited. 

Otto Baedeker has connection with plaintiff. was not 
clearly identified, but plaintiff claimed was German who wanted 
his name perpetuated and plaintiff assumed it. Defendant’s 
contention not without force, that the use the famous name 
without better reason some evidence purpose 

The form contract does not render the testimony defend- 
ant’s witnesses incredible. The instrument undoubtedly expresses 
the obligation pay such manner that would recognized 
ordinarily intelligent person who will take the time read 
the instrument. fact, evident that one would need 
careless fail appreciate the obligation. the other hand, 
the general aspect the instrument, the stating the offer 
small type, the separation the acceptance from the offer, the 
blocking advertising matter the form, the circuity the 
language, the inclusion the contract questionnaire associated 
the trade with free representation and which covers more than 
one-half the sheet, make instrument which the obligation 
pay does not stand out and cannot said, matter 
law, that busy person, accustomed receiving inquiries the 
same general form, would not deceived into signing without 
reading. 

the whole, the testimony would justify the inference that 
Phillips for years had been engaged fraudulent schemes 
similar nature; that had changed the contract from time time 
was driven decision court federal action; that, 
from many protests, knew was deceptive; that continued 
use combination which, least inferentially, had acknowledged 
under oath was fraudulent; that plaintiff intentionally prepared its 
proposition form similar other forms questionnaires for 
information, with the expectation that proportion bankers would 
deceived and would sign matter routine, without 
reading, and under the impression that the.instrument was 
ordinary free listing form. other words, the jury could find that 
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plaintiff fraudulently intended carelessness,” or, 
the circuit judge put it, “to trap the unwary.” 

The testimony would also justify the jury finding that, 
although careless, defendant was deceived plaintiff’s trick into 
executing the instrument without reading and, therefore, that the 
minds the parties did not meet contract. Carelessness 
the party defrauded not defense intentional fraud. Schupp 
Davey Tree Expert Co., 235 Mich. 268, 209 85. think 
the testimony properly presented question for the jury under the 
Bylenga Case—that one may excused from reading contract 
form “when the neglect read not due carelessness alone, but 
was induced some stratagem, trick, artifice the part the 
one seeking enforce the contract.” 


Authority Bank Cashier Borrow Money 


cashier bank, general charge its affairs, 
has authority borrow money behalf the bank and the 
bank will liable for money borrowed even though the 
appropriates his own individual use, provided 
the lender has acted good faith. Cross Amoretti, 
Supreme Court Wyoming, Pac. Rep. (2d) 147. 

this case the plaintiff, Edith Cross, alleged that she had 
loaned two different dates 1923, sums aggregating 
the defendants, partners banking firm, eight 
per cent. per annum. Her dealings were all with one Helmer, 
the bank, who “had the active and apparently 
exclusive management the bank.” Helmer died 1927 and 
shortly thereafter the bank was found insolvent. This 
action was brought the plaintiff against the surviving 
partners and the receiver the firm recover the amount 
the alleged loans. 

She was defeated because lack evidence. She had 
neither passbook nor certificate deposit, cashier’s check nor 
promissory note which she could put evidence establish 
the loans. She relied entries her daybook, ledger and 
debit slips, the principal amounts, and passbook entries 
payment interest. was shown that the amount 
loaned never came into the general fund the bank. was 
held that the plaintiff’s evidence was insufficient establish 
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her claim and judgment was accordingly given for the 
defendants. 

Concerning the authority cashier borrow money 
for his bank the court said: 


Now bank has authority borrow money. Lander State 
450. The case Western National Bank Armstrong, 152 
346, Ct. 572, Ed. 470, cited us, was very much 
modified, not entirely repudiated, later decisions, pointed out 
Lander State Bank Putnam, Wyo. 312, 276 926. Helmer 
was the cashier, general manager, and sole representative the bank 
and the partnership, and had, under these circumstances 
least, the right represent the bank borrowing money. Mitchie, 
Banks and Banking, 133. And were shown herein com- 
petent evidence that Helmer assumed act for the bank borrow- 
ing money for it, the fact that the money was misapplied Helmer, 
either considered agent the bank, partner, would not 
abridge the right lender good faith hold the bank. 
865; Citizen’s Bank Receiver, 126 Ky. 169, 103 249, 
Ky. Law Rep. 365, 128 Am. St. Rep. 282, 
598, and note. State Bank Bank (Sup.) 118 641, 
645, was said: 

cashier bank has, incident his office, implied 
authority borrow money for it, and, the absence any statu- 
tory restraint, secure the loan pledge its property funds, 
and against third persons the assumption such authority 
the cashier will conclude the bank. Coats Donnell, 168. 
The court that case said: 

cashier bank its executive officer, and well 
settled that incident his office has authority, implied from 
his official designation cashier, borrow money for, and bind 
the bank for its repayment, and the assumption such authority 
the cashier will conclude the bank, against third persons who 
have notice his want authority the particular transaction 
and deal with him upon the basis its Curtis 

And plaintiff gave authority Helmer draw her account 
for loan the bank, and for other purpose, then could not 
exceed that authority, draw out the money for another purpose, 
loan the money himself, and thereby relieve the bank. Verrell 
Bank, Or. 550, 157 813; Haines Bank, Or. 42, 172 
505. See, also, First Nat. Bank Peck, 180 Ind. 649, 103 
643; L’Herbette Bank, 162 Mass. 137, 368, Am. St. 
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Rep. 354; Hanson Heard, 190, 788; Wasmann 
Bank (C. A.) (2d) 705. 

course, already indicated, was not within the actual 
scope Helmer’s authority borrow money the name the 
bank, partnership, for his private purposes, and plaintiff had 
right rely the apparent scope his authority she knew 
that such was Helmer’s purpose. 865. Mitchie, supra, 
284. other words, plaintiff was required good faith. 
are not prepared, however, hold, this time least, though 
the transaction was carried rather unusual manner, and 
plaintiff had nothing show except her account and the debit slips, 
and while undoubtedly circumstance taken into consideration 
determining whether the loan was for the bank, for some other 
purpose, that this fact would necessarily determinative the 
question. See Byron Bank, Or. 296, 146 516. the 
case must decided grounds other than the contentions 
counsel above stated. 


Draft Payable Out Specified Fund Non- 


Negotiable 


The Uniform Negotiable Instruments section 
provides that instrument negotiable must, among 
other things, unconditional. Section the act declares 
that instrument payable out particular fund not 
unconditional. 

Supreme Court Oregon, recent case, State 
Bank Sheridan Heider, Pac. Rep. (2d) 120, applied 
these statutory provisions draft payable “out the 
earnings certain timber logging contract,” etc., and held 
that the instrument was lacking negotiability. The court 
said: 

The order its face shows that nothing more less than 
inland bill exchange which, under section 57-902, Oregon Code 
1930, would not have operated assignment the funds this 
plaintiff had had such funds its hands, and, not having been 
accepted, did not render this plaintiff drawee liable thereon. 
True, the order requires plaintiff pay certain designated sums, 
but the entire amount payable uncertain. For this reason, 
nonnegotiable under section 57-901, Oregon Code 1930. also 
nonnegotiable because drawn particular fund. See Williston 
Contracts, 425. 
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Stop Payment Order Given Too Late 


order stop payment check, given the drawer, 
must given before the check has been paid certified 
order effective. Steiner Germantown Trust Com- 
pany, Superior Court Pennsylvania, 158 Atl. Rep. 180. 

this case the notice reached the paying teller the 
drawee bank just after had certified the two checks 
which the drawer wished stop payment. The notice was 
too late and the drawee bank was under liability the 
drawer. quote from the court’s opinion: 


These facts clearly appear from the testimony: Defendant’s 
(the drawee bank) main office located the corner German- 
town and Chelten avenues and its Logan branch Broad and Rus- 
comb streets. About one o’clock the afternoon July 30, 1929, 
plaintiff (drawer the checks), while the Widener building, Penn 
Square, drew two checks the order Vendo Products Company, 
one for $200, and the other for $13, and delivered them repre- 
sentative that company. Approximately fifteen minutes later, 
plaintiff, for reasons personal him and not important here, decided 
stop payment the checks. called Bedford, manager 
the Logan branch, telephone and told him the checks “were not 
honored”; Bedford replied that the checks had not been 
paid” payment would stopped, and told plaintiff come the 
following day sign written direction. Bedford immediately 
called the main office Germantown and communicated plaintiff’s 
direction Jones, one several tellers then duty; Jones 
promptly began notifying the other tellers, one whom was Earl 
Shallcross. When reached his window and gave him the “stop 
order,” Shallcross exclaimed, goes the man out the door, 
just certified the two checks.” The testimony Shallcross was 
that about ten minutes before two the representative the Vendo 
Products Company presented the checks his window for certifica- 
tion; that took them the bookkeeping department, verified the 
signatures plaintiff, ascertained there was sufficient balance 
his account, stamped formal certification each check, had 
the certification signed the proper teller, and handed the checks 
the representative the payee, who left the bank few seconds 
before Jones advised him plaintiff’s notice. 

The result applying the law these facts finding for 
Plaintiff had right stop payment his checks, and 
was the duty defendant comply with his notice, provided 
was received before the checks were paid certified. Wall 
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Franklin Trust Company, Pa. Super. Ct. 392. The certification 
the checks was equivalent acceptance and had the effect 
transferring the funds represented thereby from the credit 
plaintiff that the payee, which company all intents and 
purposes then became depositor defendant the amount 
the checks. Schmitt Mellon National Bank, Pa. Super. Ct. 453. 

The entire argument counsel for appellant based upon 
confusing, inconsistent, and unsupported statement the opinion 
the trial judge, reading: question that notice was 
given time.” the trial judge intended say that the office 
defendant which the checks were presented had notice prior 
their certification, such statement without the slightest support 
the evidence. more probable merely meant say the Logan 
branch had notice before acceptance the main office, as, subse- 
quent portion his opinion, said thought defendant was 
entitled such notice “as will enable notify [its] different 
branches.” However, are more concerned with the judgment 
entered the court below than with the reasons stated therefor. 
The judgment clearly right, and the time, labor, and money 
expended taking this appeal might have been more profitably 
applied. 


4 

q 
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Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 


JOHN EDSON BRADY 
Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


119. Clause Trust Instrument Granting Discretion Invest- 
ment Trust Fund. 

120. Trustees with Discretionary Powers Held Liable for Invest- 

ments Corporate Stocks and Other Securities. 


Clause Trust Instrument Granting Discretion Invest- 
ment Trust Fund. The general rule that trustee acts his own 
risk, when invests the trust fund anything except government se- 
curities first real estate mortgages, often proves stumbling block 
the trustee who would secure adequate return the trust fund. And 
the statutes which, some states, prescribe list ‘‘court securities,’’ 
which trust funds may invested, are limited their 
scope. 

Therefore, not unusual for will trust agreement contain 
clause attempting remove these restrictions granting the 
trustee the power exercise his discretion the matter selecting 
investments. 

These clauses are frequently expressed very broad terms and 
not surprising that trustees have, many instances, been led believe 
that their powers were greater than they actually were. They have in- 
vested securities, believed them safe, and under the impres- 
sion that they were protected the discretionary powers granted 
them, only find out that they were personally liable for any deprecia- 
tion the principal, resulting from the investment. 

When clause this kind comes before the court for interpretation 
the court never loses view the fact that trust fund involved and 
that was presumably created for the benefit persons deemed un- 
protect the fund themselves. should keep these 
same points mind. they they will decrease the possibilities 
being called upon make good, out their own pockets, the loss re- 
sulting from unfortunate investment. 

There are many cases, already stated, which trustee, acting 
good faith and the belief that was not exceeding the powers 
granted him, has been held personally responsible substantial 
661 
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sum for shrinkage the estate, due depreciation securities pur- 
chased him for the estate.. These decisions are important ones for 
trustee, corporate individual keep mind. 

has been held that the powers trustee, with reference the 
making investments are not broadened enlarged provision 
the will directing the trustee ‘‘to manage such trust fund and make 
the same productive such manner may deem most safe and 
advantageous.’’ Cornet Cornet, 269 Mo. 298, 190 Rep. 333. 

the meaning this clause the court said: ‘‘It not nor can 
said that this conferred any other different power than use 
his best judgment investing such securities are approved 
the rules equity investments for trust funds and the testator care- 
fully recognized one those rules prescribing safety the first 
element 

leading New York case, King Talbot, 76, the defend- 
ant and another were appointed executors, and the will, the following 
language was used: ‘‘Intrusting their discretion the settlement 
affairs, and the investment estate for the benefit heirs.’’ 
The trustees made investments canal and insurance stocks, and was 
held that such investment was violation their duty. was further 
held that trustee holding funds for investment ‘‘must invest gov- 
ernment real estate securities. Any other investment would 
breach duty, and the trustee personally liable.’’ the course the 
opinion Woodruff, J., speaking the language confiding discretion 
trustees, says: 


last clause neither added nor any wise affected the duty 
responsibility these executors. Without it, they were clothed with 
discretion with it, their discretion was exercised with all the care 
and prudence belonging their trust relation the beneficiaries. Such 
the distinct doctrine the cases very largely cited the counsel for 
parties; and is, think, the necessary conclusion from the first rule 
have stated.’’ 


Another New York case this point Matter Vom Saal, 
Mise. Rep. (N. Y.) 531. The will here under consideration authorized 
the executors convert the estate into cash and ‘‘to invest and reinvest 
the proceeds such amounts and such manner may them, 
their absolute discretion, seem advisable, although the said investments 
may not the character permitted for the investment trust funds 
the ordinary rules 

This was construed the court permit the executors invest 
other than court legal securities, but the same time require them 
exercise diligence and prudence making their 

The responsibilities executors trustees, under such will, are 
defined the following paragraph quoted from the court’s opinion: 


q 


THE BANKING LAW JOURNAL 663 


seems that proper construction the clause under con- 
sideration permits the executors invest the trust fund securities 
other than so-called court securities, those mentioned section 111 
the Decedents’ Estate Law, using such diligence and such prudence 
the care and management the trust funds prudent men dis- 
cretion and intelligence such matters employ their own like busi- 
ness concerns. the executors and trustees their discretion not 
invest the funds such securities are mentioned said section 111, 
known generally court securities, the case the depreciation 
the investments, their conduct good faith, diligence and prudence 
may inquired into settlement their accounts. If, the in- 
vestment the funds, they should take securities which diligent and 
prudent men, acting good faith, would not take, they would held 
liable for the loss, but they should act with good faith, prudence and 
diligence which would characterize good, careful business man under 
the the investment funds, they would not liable, 
although there might loss.’’ 


matter how wide are the discretionary powers investment 
granted, the trustee still subject the control the court his 
management the estate. Cromie Bull, Ky. 646. The court here 
said: 


difficult, fact, create trust where the trustee has such 
unlimited power over the trust property preclude the chancellor 
from controlling his action, when his conduct such indicate 
palpable fraudulent abuse his power the injury the parties 
interest. say that the chancellor had over such 
fiduciary would vest the trustee not only with the absolute fee, 
but with the beneficial interest the trust estate. Conceding the doc- 
trine contended counsel for the appellee, and see 
reason question its correctness, still cannot applied the case 
before us. ‘In the nature things,’ says Perry Trusts, ‘only very 
general rules can laid down upon subject when much must de- 
pend upon the facts each individual case,’ recognizing the general 
doctrine regard the powers courts equity over trustees and 
trust 


The will this case authorized the trustee ‘‘invest the same 
real estate, held like trusts, and all respects the real estate 
herein devised clause hereof, may use the same improving 
any real estate held under this will, invest any other way that 
him may seem best, and his discretion therein shall not questioned 
controlled, but all such investments shall held under like trusts 
the real estate herein devised.’’ 

But even with powers broad these, the trustee still answerable 
the court. this point the court said: 


testator confided the management his entire estate his 
executor, with discretion investments that indicates clearly 
intention the part the testator that this executor and trustee 
should manage and conduct his estate the testator himself could 
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were living. not mean adjudge that the trustee, select- 
ing the subjects for his investments, must not exercise such care and 
prudence show that was least ordinarily diligent making 
the contrary, this required him, the discretion conferred does 
not authorize investments stocks, choses action, other securities 
that are insecure, and when, the exercise ordinary diligence, the 
trustee could have discovered that fact before the investment was made. 
must look the solvency the securities which proposes 
place the trust funds. does this good faith, and the security 
without neglect his part, the loss the estate and not that 
the trustee.’’ 


The discretionary powers, granted will, the trustees named 
therein, cannot exercised administrator, appointed settle the 
estate upon the death the trustees. Jewett Schmidt, Rep. 
(N. Y.) 471, Supp. 737. 

here appeared that the trustees named will died and letters 
administration with the will annexed were issued the life bene- 
ficiary trust created the will and her son. 

They proceeded invest the trust fund securities which ‘‘were 
not securities the class available trustees for purposes invest- 
ment.’’ The securities depreciated value. 

was held that the administrators with the will annexed had 
authority take charge and administer the trust fund. Their 
powers were confined those ordinarily exercised executor. The 
proper procedure was apply the court for the appointment 
trustee carry out the terms the trust. the opinion the court said: 


the power make investments this kind may have been 
the testator upon the trustees named the will, the discre- 
tion reposing them was obviously personal discretion, which did not 
follow the possession the fund those parties, whether personally 
under cover their appointment administrators with the will 


Trustees with Discretionary Powers Held Liable for Invest- 
ments Corporate Stocks and Other Securities. is, course, im- 
portant for trustee avoid being called upon make good loss 
resulting from investment trust funds, made good faith. One 
way becoming involved such liability fall into the error 
that discretionary power the making investments complete 
protection. examination some the decisions which powers 
this kind have been construed the courts will disclose that even the 
broadest powers call for the exercise more than mere 
good faith and honest intent benefit the estate. 

appeared that will contained the following provision: ‘‘Said trustee 
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shall take, hold, manage and invest all the estate which shall come his 
hands and possession under this clause will, such manner 
shall deem for the best interest all concerned therein, and shall keep 
the same invested till Edmund Kimball shall reach the age thirty 
years,’’ which date the trustee was directed the will turn the 
estate over him. 

The trustee invested $2,500 the stock new corporation, the 
Union Packing Company, organized engage the business canning 
and packing fruits, meats, fish and vegetables Portland, Me. The 
trustee carefully investigated the company and its prospects before 
making the investment and acted good faith and the belief that the 
investment would prove profitable. The enterprise failed and the stock 
turned out worthless. 

was held that the investment was not authorized the terms 
the will. quote from the court’s opinion: 


law does not hold trustee responsible for errors judgment 
when has been careful enlighten that judgment, but think the 
law does require trustee, even under will like this, more than good 
faith and honest judgment. think must assumed that the 
testatrix made this part her will with reference the well known 
legal and equitable rules governing trustees, and that she intended the 
trustee her appointment mindful them. True, she left the 
investment the trust estate his judgment, but was his judg- 
ment, trustee, enlightened and guided the approved rules ap- 
plicable the investment trust funds, not his uninformed, per- 
sonal judgment exercised without reference legal rules and prin- 
ciples. not think the language the will was intended, has 
the effect, relieve the trustee from the observance the well known 
principles applicable the investment trust funds. King Talbot, 
87; Kimball Reding, 352 (64 Am. Dee. 333). 

must always bear mind that dealing with trust funds, 
which were not given him used developing furthering busi- 
ness enterprises, but guarded carefully and invested cautiously, 
that principal well interest may the appointed 
time. While must diligent and painstaking the management 
the trust. estate the average prudent man managing his own 
estate, may not always place the trust funds where he, the average 
prudent man, would place his own funds. measuring the duty the 
trustee with the usual conduct the man average prudence the 
his own estate reference had the conduct such 
man making permanent investments his savings outside ordinary 
business risks, rather than his conduct taking business chances. 
There are often occurring good business chances which man may 
invest some his own money without danger being called imprudent, 
whatever the result. But will generally conceded that mere busi- 
ness chance prospect however promising not proper place for 
trust funds. 

course, all investments, however carefully made, are more 
less liable depreciate and become worthless, experience has shown 
that certain classes investment are peculiarly liable such deprecia- 
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tion and loss. These, course, would avoided every prudent man 
who was investing his own money with view permanency and secu- 
rity, rather than chance profit. trustee should therefore avoid them, 
even though sincerely believes particular investment that class 
safe well profitable. Shares the stock new mining com- 
panies are conspicuous examples this 


Another case involving the liability trustee under will grant- 
ing discretionary powers investment for investment the stock 
corporation Brown Brown, Eq. 667, Atl. Rep. 739. 

The will vested the executors and trustees with power ‘‘to invest all 
moneys left and the proceeds the sales estate improved 
and productive real estate, sound productive securities, such 
they may deem best, both real estate and securities. The authority 
sell and reinvest shall apply all investments made them 
exceutors and The court held that this provision would not 


exonerate the trustees investing corporate stocks which subsequently 
depreciated value. 


personally inclined the belief,’’ said the court, ‘‘that 
was the intention the testator this case clothe his executors 
and trustees with discretion the exercise which they might invest 
the moneys stocks securities not authorized law, and only 
held the exercise good faith and reasonable judgment, cannot, 
view the decisions our courts, safely hold that the complaints 
this are thus protected. 

the case Ward Kitchen, Eq. 31, the court held that 
provision that ‘my executor invest productive funds upon good 
securities’ would construed ‘to mean investment such securities, 
and such securities only, are regarded the court proper for 
the investment trust funds.’ See also Woodruff Ward, 
Eq. 467. While true that each the cases cited the court finds 
from the will evidence that the testator did not his designation 
securities which his funds might isvested stocks companies, 
yet think unsafe hold, view these decisions, that general 
language this sort sufficiently indicative intention exonerate 
the executor trustee does invest moneys stocks which de- 
preciate and cause loss the estate.’’ 


The will involved the case Matter Hall, 164 196, con- 
tained this provision: ‘‘I hereby give said executors and trustees 
hereinbefore named full power reinvest the proceeds such sale 
other act aforesaid any security, real personal, which they may 
deem for the benefit estate and calculated carry out the inten- 
tion this last 

The trustees invested the sum $25,000 the preferred stock 
corporation organized conduct the manufacture and sale umbrellas 
and formed the consolidation several firms. The testator himself 
had been the umbrella business and his will directed that his busi- 
ness closed the first day July January following his decease. 
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One the firms, which consolidated form the corporation which 
the money was invested, was that one the trustees. The testator 
had been partner that firm the time his death. The new cor- 
poration had real estate plant. The preferred debenture stock 
was issued for the supposed good will the consolidating firms. After 
doing business for short time the corporation failed and two-thirds 
the $25,000 investment was lost. 

was held that the trustees were liable one the beneficiaries 
who did not consent the investment. 


said the court, ‘‘that under the terms the will the 
trustees were given discretion the character the investments 
they might make and that they were not limited the investments re- 
quired court equity the absence any discretion from 
testator. The trusts this will are provide the testator’s children 
with incomes during their lives and their deaths the principal 
their issue. The very object the creation the trust was, there- 
fore, the security the principal; otherwise the testator might better 
have given the property outright his children, who were the primary 
objects his bounty. The range so-called ‘legal securities’ for the 
investment trust funds narrow this state that testator may 
well disposed grant his executors trustees greater liberty 
placing the funds the estate. But such discretion, the absence 
words the will giving greater authority, should not held au- 
thorize investment the fund new, speculative hazardous ventures. 

the trustees had invested the stock railroad, manufactur- 
ing, banking even business corporation, which its successful con- 
duct for long period time had achieved standing commercial 
circles, and acquired the confidence investors, their conduct would 
have been justified, although the investments proved unfortunate. But 
the between such investment and the one before very 
marked. Surely, there mean between government bond and the 
stock Alaska gold mine, and the fact that trustee not limited 
the one does not authorize him invest the other.’’ 


Hart’s Estate, 203 Pa. St. 480, Atl. Rep. 364, appeared 
the will Samuel Hart disposed estate approximately $170,000. 
certain trusts and, with reference the investment the 
trust funds, provided: ‘‘I also authorize said executors and trustees 
continue hold part said estate herein created any stocks 
bonds forming part estate the time death, and sell any 
part thereof and invest the proceeds such other securities may 
their judgment best.’’ 

The trustees invested $10,000 the bonds the Aetna Iron Co. 
The entire issue bonds was $350,000 and was secured mortgage 
manufacturing plant another state. The bonds turned out 
worth little nothing. was held that the clause the will did not 
authorize this investment. 

The court points out that trustee, investing trust funds, must 
not act though were engaged trade business. Prudence and 
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not keen business foresight should the keynote his financial opera- 
tions, even under discretionary power broad the one granted 
the will here involved. The court says: 


prudent man with his own estate, with the object making 
money, expecting his investment largely enhance value, may take 
greater nobody’s business but his own; probabili- 
ties success failure and takes the chances; foresight 
and business shrewdness are attributed him; failure happens, then 
speculation something worse; but more imprudent the one 
case than the other; future events are from their very nature not 
definitely foreseeable, and prudent man has perfect right venture 
his own money business chances; all fortunes are ac- 
cumulated the exercise just that sort very common prudence. 
But with trustee the case different; has all the knowledge, fore- 
sight and judgment the business man; but the money invest not 
his own but belongs others; his plain duty, would safely 
keep it, minimize risks. not bound have more prudence than 
the other, but must utilize his, avoiding risks which the one who 
owes duty others free take. the one ease, view prob- 
ably favorable results, prudence says, the risk’; the other, 
view very possible disaster, prudence says, ‘Take not the Com- 
mon skill and common prudence, said the many cases cited, are 
all that the law demands trustee; that is, the common skill and 
prudence investor money safely kept, with such reason- 
able income commensurate with safety the principal.’’ 


another instance the will authorized the trustees sell the prop- 
erty constituting the estate and ‘‘invest and reinvest the same such 
manner and such securities them shall seem advisable.’’ 

The trustees invested certain railroad bonds, upon which loss 
was sustained. was held that the language the will, above quoted, 
would not protect them from liability. Kateltas’ Estate, 

promissory note not safe investment for trustee make, 
even under discretionary power contained the will. Pabst Good- 
rich, 133 Wisc. 43, 113 Rep. 398. The will this case contained 
the following provision with reference the executors and trustees: 
further give them full authority invest the trust properties 
such manner they shall deem best, with responsibility for losses, 
provided they act honestly and good 

was held that this language did not authorize the executors 
loan funds the estate one the beneficiaries upon her personal 
obligation, secured stocks and bonds corporation foreign 
owned her husband and members his family. 

The court referred the clause above quoted follows: 


terms very broad power, but must have reasonable, 
not strict construction, the light the well-established law gov- 
erning the action trustees charged with such duties. The authority 
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given invest the property manner ‘‘as they shall deem best,’’ must 
held vest them reasonable and not arbitrary discretion, and 
imply duty execute the trust accordance with existing laws 
governing trustees the execution their trust. There can 
doubt, under power broad the one under consideration, that 
the trustees are bound act good faith and exercise sound judg- 
ment and prudent discretion making investment. They are bound 
look the interests the remainderman well those the 
life tenant, and place the trust estate hazardous 


New York the will authorized the trustee invest the trust 
fund ‘‘in such manner and upon such security and such rate in- 
terest him, his discretion, shall seem proper and suitable.’’ 

The trustee invested lands Denver, Col. was held that the 
clause the will referred did not give the trustee authority make 
such investment. conferred upon the trustee ‘‘a general discretion 
and more. did not authorize him make any specific investments 
and did not authorize him transcend the general rule applicable 
the duties Harmon’s Estate, App. Div. 196, 

executor and trustee was held personally liable for loss resulting from 
unfortunate investment the ground that failed exercise 
proper and diligence, although the will appointing the executor and 
trustee contained the following clause: ‘‘I authorize and empower the 
said executor and trustee hold and continue any investments made 
his discretion, and sell, call in, change, invest and reinvest all 
securities investments whenever may deem necessary proper, 
and make investments and reinvestments moneys securities 
other than those recognized law may deem wise and proper.’’ 

There came the trustees from the testatrix certain securities, which 
were for the most part included the classes investments which 
trustees are authorized the laws New York make. sold them 
for $11,688.77, and invested $7,907.56 that amount eight bonds 
the Green Star Steamship Corporation the par value $1,000 each. 
The bonds were purchased November, 1919, four months after the 
corporation was organized. October, 1920, the company defaulted 
its interest the bonds, and short time thereafter was placed the 
hands receiver. 

When the account the executor and trustees was filed, the bonds 
had market value, and the guardian representing certain infant bene- 
ficiaries under the will contended that the executor should sur- 
charged with the price thereof, together with any loss interest which 
had resulted from the investment. there was question the 
executor’s good faith, the only ground upon which could held 
liable for the loss was failure exercise reasonable care and diligence 


670 THE BANKING LAW JOURNAL 


regard the investment. The surrogate, finding that the executor 
had failed exercise the proper care and diligence, held that should 
surcharged with the sum invested the bonds, together with the in- 
terest thereon. This was affirmed upon appeal, 

not legal for trustees invest the trust funds held them 
bank stock and trustees are not authorized make such investment 
clause the will giving them ‘‘full power manage his (the 
beneficiary’s) estate the best advantage their judgment.’’ Nor 
does such will authorize trustees retain non-legal securi- 
ties, received them part the trust fund, longer than reason- 
ably necessary dispose them. Mobley, Superintendent Banks, 
Phinizy, Ga. 155 Rep. 73. 


(To continued 
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Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


RECEIVING DEPOSITS WHILE BANK 
INSOLVENT 


Sanders Owens, Springfield, Mo., Court Appeals, 
Rep. (2d) 


order hold the directors bank personally liable for re- 
ceiving deposits while the bank insolvent the complaining depositor 
must establish the fact insolvency. The mere facts that the bank 
was not profitable and that the directors had considered the matter 
liquidating the bank are not sufficient establish insoivency. 

determining whether not bank insolvent the capital and 
surplus cannot regarded debts the bank. 


others. Judgment against named defendants, and favor other de- 
fendants, and named defendants appeal, but the appeal defendant 
first named was dismissed. Reversed, and remanded for new trial. 

See also (Mo. App.) (2d) 738. 

Ward Reeves and McKay Peal, all Caruthersville, for ap- 
pellants. 

Von Mayes and Hawkins, both Caruthersville, for respondent. 


COX, J.—This action depositor the Bank Wardell, 
Wardell, Mo., against defendants, who were members the board 
directors said bank, for the purpose securing personal judgment 
against them for the amount plaintiff had deposit said bank when 
closed. Trial jury, and verdict returned against defendants 
Stoffle and Owens and for the other defendants. Motion for new 
trial filed Stoffle and Owens, and after the court had required and 
had entered remittitur the motion was overruled and these 
two defendants appealed. The appeal Owens has been dismissed. 

the close plaintiff’s evidence, and the close all the evidence, 
demurrers thereto were filed and overruled and the first question 


NOTH—For similar decisions see Banking Law Journal Digest (Third 
Edition) 334. 
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determined here whether not the evidence whole was sufficient 
take the case the jury. 

was shown that plaintiff had made the deposits alleged. The 
burden was plaintiff show that the bank was insolvent failing 
circumstances the time these deposits were made. The petition was 
ten counts, one count for each deposit. The dates and amounts these 
being follows: April 1930, $71.33; April 1930, $176.80; April 10, 
1930, $82.70; April 14, 1930, $262.37 April 21, 1930, $271.62; April 28, 
1930, May 1930, $79.26; May 1930, $240.30; May 1930, 
$121.25; May 10, 1930, $166.50, making total $1,720.01. verdict 
was returned for the full amount asked each count. Before passing 
the motion for new trial, the court required remittitur $417.32 
general way without any reference any particular count the 
petition. This remittitur was made plaintiff, and the court then 
rendered judgment his favor $1,302.69, but whether total sum 
part each count does not appear. One appellant’s assign- 
ments error is, ‘‘The court erred permitting general remittitur 
from ten verdicts and rendering general judgment for the amount re- 
maining.’’ This alleged error was not called the attention the 
court the motion for new trial, and motion arrest judgment 
was filed, and for that reason this assignment error not here for 
review. 

The merits this appeal rest the question whether the evidence 
sufficient sustain the verdict, and determining that question our 
first inquiry must whether the evidence will support finding that 
the bank was insolvent failing condition the time the deposits 
were made. 

This was small bank $10,000 capital, and, without reciting the 
evidence, say that was sufficient sustain finding that the bank 
was not profitable, and that its liquidation had been considered some 
members the board directors. That, however, not sufficient 
show insolvency. shown that defendant Owens was 
and actual charge the operation the bank. was placed upon 
the stand plaintiff and testified that his brother and woman worked 
under him the bank. That went Jonesboro, Ark., one day see 
doctor about his health and came back the next day and left the bank 
charge his brother while was gone. While was away fire 
the vault the bank which destroyed all the books and 
notes that belonged the bank. That fire was what caused the bank 
elose. was not ordered closed the board directors the state 
finance department account the bad condition the bank, but 
was closed because its books and notes had been destroyed the fire, 

and course this destruction the books and papers made extremely 
difficult prove the condition the bank any specific date. The 
deposits made plaintiff which suit was brought began April 
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1930, and ended May 10, 1930, and plaintiff was required prove the 
bank insolvent those dates. Plaintiff did the best could, but was 
only able prove few items that were not they should be. The fire 
occurred and the bank closed about May 14, 1930, only four days after 
plaintiff’s last deposit. The state finance department took charge 
May 15, 1930, and about the last May placed Browning 
charge for the purpose liquidating the bank. What occurred the 
bank between May 15, when the finance department took charge, and the 
last May, when Mr. Browning was placed charge, not shown. 
When Mr. Browning took charge found $620 cash the bank. 
Defendant Owens, the cashier and witness for plaintiff, testified 
that when left the bank Jonesboro there was $1,000 $1,500 
cash the bank. How was reduced $620 not shown. Mr. Brown- 
ing testified that after took charge called the directors together 
and they gave him the names the parties who were indebted the 
bank and the amounts they owed far they could remember. This 
totaled about $8,000. Mr. Browning had found $2,507.25 that parties 
had admitted they owed the bank. also found copy statement 
the officers the bank that was published newspaper showing 
the condition the bank April 16, 1930. that statement the 
building and fixtures were carried $6,508.81. The bank had loans 
amounting $14,854.54 and had deposit $14,402.56 and bills pay- 
able. had cash hand about $3,000. They had the banking 
house and fixtures addition. Mr. Browning testified that had 
information change condition from that date the present time. 
also stated that, according that statement, the bank had intact 
more than enough pay off all deposits. also stated: ‘‘Of own 
knowledge the time the fire couldn’t say whether the bank was 
solvent not. not telling the jury that was insolvent. The 
reason don’t know due the fact that all the records were burned 
that fire the vault. would impossible for tell ac- 
count the loss these 

Owens, the testified that the capital stock $10,000 
was paid and out the bank building was built and the fixtures 
purchased. could not tell the exact amount that the building cost, 
but remembered that the record part amounted $5,500, and 
that the building and fixtures were worth the sum which they were 
the books the bank, which was $6,503.81. Plaintiff testi- 
fied that the building was worth $1,500 less, and the fixtures not over 
$200. Owens also said the published statement showing the condition 
the bank April 16, 1930, was correct. 

Mr. Litzelfelner, who was president the Bank Caruthersville, 
testified that when this bank Wardell closed owed overdraft 
his bank about $1,000, which was paid Owens, the father 
the cashier. The facts this overdraft were explained satisfac- 
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tory way Owens, the cashier, when recalled the stand the 
defense, but that was defendants’ testimony and cannot considered 
passing upon demurrer plaintiff’s evidence. 

our opinion that plaintiff’s evidence fails show that the bank 
insolvent any the dates when the deposits were made him. 
‘In stating what will constitute solvency insolvency bank, 
find Corpus Juris page 727, 482, this language: bank solvent 
when has enough assets pay within reasonable time all its 
liabilities through its own agencies and insolvent when unable meet 
its liabilities they become due the ordinary course business, or, 
shorter terms, when cannot pay its deposits demand accord- 
ance with its promise.’’ 

State Darrah, 152 Mo. 522, 539, 226, 232, said: 
bank failing cireumstances when, from any cause, unable 
pay its debts the ordinary usual course This 
followed Akin Hull (Mo. App.) (2d) 688, and State rel. 
Cox (Mo. Sup.) (2d) 1079, 1081. this last case also 
held that determining the solvency insolvency bank the capital 
stock and surplus are not considered debts the bank. That 
holding destroys the force one respondent’s strongest points this 
case the question the solvency the bank. The bank carried its 
banking house and fixtures $6,503.81, while plaintiff testified that the 
banking house was worth $1,000 $1,500, and the fixtures about $200, 
which would show that these items were carried the books the bank 
about $5,000 above their actual value, but, under the authorities cited, 
cannot consider that fact determining the sufficiency the evi- 
dence sustain finding insolvency for the reason that 
testimony through Mr. Owens, the cashier, showed that the banking 
house and fixtures were paid for out the capital stock, and the capi- 
tal stock cannot considered determining the solvency the bank, 
then the property which the capital stock invested cannot con- 
sidered. 

With the question overvaluation the banking house and fixtures 
eliminated, have left the published statement the condition the 
bank April 16, 1930, which showed that the deposits and loans were 
nearly equal and with $3,000 cash the bank. The bank was going 
concern, receiving deposits and paying checks they were presented 
until May 14, 1930, when the fire the vault destroyed the books 
‘and notes belonging the bank. There showing that anything 
between April 16th and the date the fire render the bank 
insolvent. Counsel for respondent seem think that the destruction 
the books and notes the fire should authorize inference the jury 
that these books and notes were destroyed conceal the real condition 
the bank. were proven that defendant Stoffle had willfully de- 
stroyed these documents, should agree with counsel that question, 
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but there evidence tending ‘to show that was any way re- 
sponsible for these documents being burned, that matter now elimi- 
nated from consideration. 

When Mr. Browning was placed charge the bank, some two 
weeks after the fire, found only $620 cash the bank. Mr. Owens, 
the cashier, testified that when left the bank charge his brother 
Jonesboro, Ark., consult physician, there was $1,000 
$1,500 cash the bank. That was four days after plaintiff made his 
last deposit, but take the $620 the amount cash actually 
the bank the last May, that would not show inability the bank 
pay its debts the usual course business any day from April 
1930, May 10, 1930. 

Attention called the fact that the directors could remember but 
$8,000 that was owing the bank when closed. That proves nothing. 
The officers the bank could not expected remember the names 
all the parties indebted the bank and the amount that each owed, and 
the fact that they could remember but $8,000 has tendency prove 
the amount the debts owing the bank. 

There was some evidence that one more the directors had stated 
that the bank was not making loans the time the fire and had not 
been making any during 1930, and that they were considering liquida- 
tion. Nothing was said why they thought and that 
statement had bearing the question the solvency the bank. 

The Bank Caruthersville cashed overdraft for the Bank 
Wardell the last day the latter bank was open amounting about 
$1,000. That was explained defendants’ testimony, but con- 
sider debt the bank the time closed, that would not show. 
that the bank was insolvent any way tend show the bank 
could not pay its debts they matured from April 4th May 10th, the 
dates the first and last deposits made plaintiff. 

Mr. Browning, who was charge the bank for the state finance 
department, was asked the following ‘‘You may state the total 
amount claims that have been filed and allowed against the bank?’’ 
This was objected for several reasons, but the court overruled the ob- 
jection, and Mr. Browning answered: ‘‘My understanding the num- 
ber that have been filed $28,669.82. That the total all claims.’’ 
Respondent insists that the answer Mr. Browning may not have been 
competent, but since was not responsive the question, and motion 
was made strike out, must consider evidence. that 
contention think respondent correct. fact that this answer 
does not, however, give probative force. That must deter- 
mined the nature the answer. The answer that claims had been 
filed the amount $28,669.82 does not prove tend prove that 
the bank owed debts amounting that sum any sum. The mere 
filing claim evidence that the bank owed it. 
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clear that plaintiff did not make case for the jury. Ap- 
pellant asks that the cause reversed outright, but are the 
opinion that the judgment should reversed, and the cause remanded 
for new trial. ordered. 


BANK’S AGREEMENT TRANSFER MONEY 
TELEGRAPH 


Blackshaw French, Commissioner Finance, St. Louis, Missouri, 
Court Appeals, Rep. (2d) 916 


insurance company directed bank which kept deposit 
transfer $2,400 telegraph the company’s credit the bank’s 
St. Louis correspondent. The bank sent the necessary telegram but 
the transfer credit was not made because the insufficiency 
the bank’s deposit with the correspondent. the failure the 
bank was held that the insurance company was preferred credi- 
tor. The relation debtor and creditor terminated upon the bank’s 
agreement make the transfer and from then the bank held the 
funds trustee for the insurance company. 


Action Samuel Blackshaw and others against French, Com- 
missioner Finance, charge the property and affairs the Com- 
mercial Bank Wellsville. From judgment for defendant, plaintiffs 
appeal. Reversed and remanded. 

Fry Hollingsworth and Marion Francis, all Mexico, Mo., for 
appellants. 

Glover Dowell, Montgomery City, for respondent. 


BENNICK, C.—This appeal from the judgment the circuit 
court Montgomery County proceeding under the statute (sec- 
tion 5336 seq., 1929) for the determination the question 
priority payment approved claim $2,424 against the defunct 
Commercial Bank Wellsville, which closed its doors and was duly 
taken over the department finance May 10, 1930. The plain- 
tiffs are Samuel Blackshaw, Sam Woods, Oliver, and Fred Blatt- 
ner, Jr., whose status claimants that assignees the Continental 
Life Insurance Company, which was depositor the bank. 

appears that the insurance company had general check- 
ing account the bank for least year prior the time its clos- 
ing, and that May 11, 1929, secure its deposit, depository bond 
was executed the bank principal, and the several plaintiffs herein 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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sureties, the same run for term expiring May 13, 1930. The 
condition the bond was that the bank, during the term thereof, 
should faithfully account for, and the due and ordinary course 
business pay over legal demand, all moneys deposited the bank 
account the insurance company, then the obligation was 
null and void, but otherwise and remain full force and effect. 

May 1930, the day prior the closing the bank, the insur- 
ance company had general deposit balance $2,424, which 
the sum the whole claim this proceeding. 
that day the insurance company, which has its general offices the city 
St. Louis, received information from some undisclosed source that 
Shelby, the cashier the bank, had and upon that advice 
decided withdraw the major portion its deposit from the bank. 
Accordingly, about 2.30 the afternoon, Mills, the vice- 
president the insurance company, and the one charge the ac- 
count, called the bank from St. Louis over the telephone, and was put 
communication with Eldridge Oliver, employee the bank, whose 
authority have acted for not questioned this appeal, though 
seems that issue was made the matter the lower court. 

The record shows that Mills, the course the telephone conversa- 
tion, requested Oliver transfer telegraph the credit the insur- 
ance company St. Louis the sum $2,400, and that Oliver answered, 
will, About hour afterwards, Oliver filed tele- 
gram code the local office the Western Union Telegraph Com- 
pany Wellsville, signed the bank, and addressed the bank’s 
St. Louis correspondent, the Mercantile-Commerce Bank Trust Com- 
pany, which, when translated, was shown have read follows: 
our account $2,400.00, and credit account the Continental 
Life Insurance Company under advice 

The telegram was delivered not later than 4:45 the same 
day, and due course came into the hands Kallemeier, the 
assistant treasurer the Mercantile-Commerce Bank Trust Company, 
who appears have had supervision over the Wellsville bank’s account. 
that time the latter’s account showed balance only $1,394.20, 
which, course, was considerably less than the sum 
the account the insurance company pursuant the directions the 
telegram. Kallemeier therefore once called the cashier the insur- 
ance company over the telephone, informing him the receipt the 
telegram and the insufficiency the Wellsville bank’s account 
permit payment, and advising that would hold the matter over until 
the following day, and that, the event that the account was built 
that time the amount stated the telegram, would make the 
payment directed. 

About noon the following day, Kallemeier learned that the Wells- 
ville bank had meanwhile closed its doors. Some little time later, but 
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after banking hours, Mills called Kallemeier personally, 
quested him make the payment, but Kallemeier informed him that 
the account was still insufficient. matter fact, items paid the 
St. Louis bank the morning May 10th had reduced the Wellsville 
bank’s account the sum $585.56, which was the balance standing 
its credit the close business that day. Mills then requested 
Kallemeier give him the balance which was shown the books, but 
the latter replied that his order was for the payment the specific sum 
$2,400, and that was powerless make payment lesser sum. 

Kallemeier testified further that, though was true that the telegram 
was received after the close banking hours May 9th, yet, the 
Wellsville bank had then had deposit sufficient amount have paid 
the demand, would then and there have been honored, and charged 
against the Wellsville bank’s account, though the entry would not have 
been made the books the Bank Trust 
Company until the commencement business the following morning. 
However, the evidence was, has heretofore been indicated, that 
time from the receipt the telegram notice the closing the 
Wellsville bank did the latter have deposit with the St. Louis bank 
sufficient sum have permitted the payment the amount 
the telegram. 

Shortly following the closing the bank, the plaintiffs herein, 
accordance with their liability sureties the bond, paid the insur- 
ance company the sum $2,424, which was the full amount its de- 
posit; and September 1930, took written assignment from the 
insurance company its claim against the bank. 

That assets excess the amount the claim passed into the 
hands the commissioner finance when took charge the affairs 
the bank, not denied. 

The question priority payment having been submitted the 
court upon the above facts, the court due course entered its judgment, 
finding favor the defendant, and against the plaintiffs, and order- 
ing the claim classified general claim. Plaintiffs thereupon 
filed their motion for new trial; and, the same having been overruled, 
they have brought the case appeal this court. 

Plaintiffs concede, course, that they were entitled the allow- 
ance general claim only the sum $24, which was not at- 
tempted withdrawn from the bank. However, they insist that 
the sum $2,400, which the insurance company sought have trans- 
ferred its account St. Louis, they were entitled preference over 
and above the claims general creditors; their theory being, brief, 
that upon demand made upon the bank the insurance company for 
the transfer that amount, and the acceptance that demand the 
bank with its subsequent failure pay, the relationship debtor and 
theretofore existing between the bank and the insurance com- 
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pany was terminated that amount the deposit, and the bank 
thereupon became, and was the time its closing, trustee 
such funds for the use and benefit the insurance company. 

thus observed that plaintiffs are seeking bring the 
transaction within the scope the rule law that, even though 
deposit general character, nevertheless where check which 
drawn against presented for payment, and payment refused 
while the bank still open and functioning, and the bank the time 
has sufficient assets with which pay it, the bank will thereafter hold 
the amount the check trustee, respects the right the deposi- 
tor preference for such sum connection with the bank’s subse- 
quent liquidation. Johnson Farmers’ Bank Clarksdale, 223 Mo. 
App. (2d) 1090; Claxton Cantley (Mo. App.) 297 
975; Hiatt Miller Bank, 224 Mo. App. 1040, (2d) 532. 

Necessarily this rule evolved from the doctrine that bank’s 
duty pay check presented when the balance the drawer’s 
eredit deposit equals exceeds the amount the check, and the 
bank has sufficient assets enable make payment, that, upon the 
bank’s failure pay, will regarded holding the amount the 
check trustee, upon the theory that would unjust and inequitable 
permit the one depositor suffer loss and the other creditors the 
bank profit like proportions, reason the bank’s wrongdoing. 

Defendant concedes the force the above rule, and has joined issue 
with plaintiffs upon the question whether the facts the case are 
such warrant its application. other words, the controversy 
here, far counsel for the respective parties are concerned, whether 
the oral demand made upon the Wellsville bank the insurance com- 
pany may said have had the same legal status and effect the 
presentment check across the counter the bank for payment, and 
whether the subsequent action the bank may fairly regarded 
having been acceptance that oral demand view the fact that 
the indebtedness the bank the insurance company was wise 
discharged the further course the transaction question. 

shall answer these questions fully may, though 
not think that they are wholly decisive the case. While matter 
common knowledge that universal custom banks require 
written orders for the payment the whole any portion 
positor’s account, yet bank has the right, elects, make 
transfer funds. upon the oral demand the depositor. Whitsett 
People’s National Bank, 138 Mo. App. 81, 119 999; Neff Greene 
County National Bank, Mo. 581, 585, 747; 170, 
542; 673. After all, the prime necessity served the 
giving check other written order have the same available 
evidence; and, bank willing waive its right require the pre- 
sentment check, and accedes the depositor’s parol direction 
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regard the manner which his deposit applied, will incur 
liability doing, provided payment made accordance with 
the depositor’s direction, and the person who entitled receive it. 

follows, course, that, before such oral demand can become 
effective and avail, must accepted the bank; and this in- 
stance see escape from the conclusion that was accepted. Con- 
ceding that Oliver, when Mills requested the transfer the insurance 
company’s funds over the telephone, had the right insist upon the 
presentation check, and matter good banking perhaps should 
have done so, yet unqualifiedly agreed behalf the bank 
Mills had requested, and subsequently attempted follow his directions. 
Whether charge against the insurance company’s account was actually 
made thereafter the books the bank not important; that was 
matter having with the bank’s own bookkeeping, with which the 
insurance company was not primarily concerned. the 
insurance company had received its money pursuant such oral de- 
mand, would not have been heard thereafter have claimed that the 
transfer was invalid one for the iack written order upon the 
bank. Whitsett People’s National Bank, supra. 

However, view the case, not precisely likened one 
where the depositor’s check presented the bank for payment and 
payment refused. matter fact, the transaction involved 
this case was one for the transmission funds credit, the transfer 
accomplished upon the Wellsville bank’s credit with its St. Louis 
correspondent, the Mercantile-Commerce Bank Trust Company. 
say that this was the manner which the transfer was accom- 
plished, for there not hint the record that the procedure which 
the Wellsville bank followed was not that which was requested and de- 
sired the insurance company. 

But the trouble arose from the fact that the Wellsville bank did not 
have much $2,400 its credit with its St. Louis correspondent; 
and the latter was not required honor the telegram with the lesser 
sum which actually held deposit the former’s account. 
680. other words, the Wellsville bank’s absolute agreement and un- 
dertaking with the insurance company was something which 
knew the time could not do; and this respect not see why 
the situation not fairly comparable that which exists where bank 
sells draft customer when knows that does not have sufficient 
with its correspondent meet the draft. such instance 
the law looks upon the transaction fraudulent, holds the bank draw- 
ing the draft trustee for the consideration paid, and awards the 
purchaser priority over the claims general creditors. Bank Re- 
Republic State Bank (Mo. Sup.) (2d) 27, 29. 

The fraud the Wellsville bank lay the fact that, had not 
represented the insurance company that had sufficient St. 
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Louis have effected the transfer, the insurance company could, and 
probably would, have acted differently than did. course, true 
that the bank received additional funds from the insurance company 
the transaction over and above what was already held general 
deposit the latter’s credit, and this respect the case dis- 
tinguished measure from many the reported cases. However, 
far the insurance company was led believe, upon the conclusion 
the telephone conversation the sum $2,400 was once segregated 
from its general deposit, and withdrawn from the funds against which 
had the subsequent right check, just effectually though had 
had the sum $2,400 its own possession, and had turned the 
bank payment for the credit which was receive St. Louis. 
Consequently, rule that when the bank accepted the oral demand 
the insurance company, and expressly undertook follow such direc- 
tion though knowing could not so, the relationship debtor and 
was terminated the sum $2,400, and the bank thereafter 
held the funds trustee for the use and benefit the insurance 
company. 

With all the evidence before the court, there occasion for 
retrial the case. follows, therefore, that the judgment the cir- 
cuit court should reversed, and the cause remanded for the entry 
new judgment conforming the views herein expressed. The com- 
missioner recommends. 


PER foregoing opinion Bennick, C., adopted 
the opinion the court. 

The judgment the circuit court accordingly reversed, and the 
cause remanded, accordance with the recommendations the com- 
missioner. 


CASHING CERTIFICATE DEPOSIT PRIOR 
FAILURE 


Oesterreicher McNair, United States District Court (S. Florida), 
Fed, Rep. (2d) 798 


The holder certificate deposit indorsed and delivered 
the issuing bank with the request that the bank purchase Liberty 
bonds for him the certificate. The bank was unable secure 
the bonds and officer placed the amount the certificate 
envelope which put the bank’s vault. The bank failed the 
same day. was held that the bank was trustee the fund and 
that the owner was entitled priority payment. 


NOTH—For similar decisions see Banking Law Journal Digest (Thiru 
Edition) 132. 
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receiver the First National Bank St. Augustine, establish pre- 
ferred claim. Decree for plaintiff. 

Crawford May, Jacksonville, Fla., for plaintiff. 

Frank Upchurch, St. Augustine, Fla., for defendant. 


STRUM, J.—This suit equity establish and recover, 
preferred claim against the receiver the First National Bank St. 
Augustine, the sum $1,326. 

Prior July 22, 1929, plaintiff had deposit with said bank $1,300, 
evidenced certificate deposit. that day plaintiff went the 
bank, called Mr. White, its vice-president and indorsed the 
certificate deposit his presence, and delivered the same said officer 
the bank, with the request that the bank purchase Liberty bonds 
the face amount $1,300, paid for with the money represented 
the surrendered certificate. the same time, plaintiff further directed 
said officer that, the bank did not get the bonds, the certificate de- 
posit should for plaintiff. The certificate deposit, 
indorsed, was accepted the bank, through its said officer, for the 
purposes and pursuant the instructions stated. The bank apparently 
undertook purchase the bonds through Chase National Bank New 
York, but the morning July 24, 1929, about 9.30 m., little 
later, officer the Chase National the president the St. 
Augustine bank long-distance phone, and advised that the St. Augus- 
tine bank’s account with the Chase National was overdrawn, and that 
the Chase National would not accept any further orders for bonds for 
the accounts the customers the St. Augustine bank. 

Mr. Puller, president the St. Augustine bank, immediately com- 
municated these facts Mr. White, vice-president and cashier. ac- 
with the alternative directions plaintiff, Mr. White im- 
mediately cashed the certificate deposit, receiving from one the 
paying tellers the bank, exchange for the surrendered certificate, 
the sum $1,326, the said $26 representing accrued interest, and im- 
mediately ‘‘placed the money envelope and placed same box 
the top shelf the book 

about o’clock the morning July 24, 1929, the president 
the St. Augustine bank called meeting the board directors, 
which meeting assembled about 10.30 and adjourned shortly before 
11.30 Pursuant resolution then passed, the bank suspended 
and was closed about 11.30 July 24, 1929. When cashed the 
certificate deposit about 9.30 o’clock July 24, 1929, Mr. 
White probably knew the bank’s precarious condition. 

When the receiver took charge the bank, Mr. White called the re- 
ceiver’s attention the envelope above mentioned, and explained the 
but the receiver placed the money with the general cash 
funds the bank. 
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Amongst other things, defendant contends that the cashing the 
certificate was unlawful attempt prefer plaintiff over general 
contrary section 5242, Rev., USCA 91. 

their legal the facts this case are the same those 
Davis MeNair A.) (2d) 494, which decision this 
ruled. See, also, Bryan Coconut Grove. Bank Trust Co. 
(Fla.) 132 So. 481; Bolognesi Co. (C. A.) 254 770. 

Equity regards that done which should have been done. Equity 
regards substance, not form. The status these parties was fixed 
the transactions July 22, 1929. Theretofore the relationship was that 
debtor and creditor. When, however, that date the bank, through 
its authorized agent, accepted the indorsed certificate deposit the 
circumstances and subject the express directions above stated, and 
those alone, the relationship debtor and creditor ceased. fiduciary 
relationship principal and agent, bailor and bailee, was then 
created and still existed when the bank suspended, the bank thereafter 
holding the money the new status and other. Title the money 
was the plaintiff, and remained when the bank closed. Conse- 
quently, the receiver never acquired title. 

legal contemplation, the situation the same plaintiff the 
morning July 22, 1929, had presented his certificate deposit 
paying teller and had received actual cash over the counter therefor, 
immediately returning the same the bank’s cashier and agent, sacked 
and sealed, with express instructions buy Liberty bonds with it, the 
bank receiving and accepting the same for that purpose and that 
status alone. legal contemplation, the money was severed from the 
bank’s property July 22, 1929. 

This fund, money, physically segregated and identified specific 
fund, not the property the bank, but its custody agent bailee 
only, passed intact the receiver, and was wrongfully commingled 
him with the bank’s general cash. Thus, there was clear augmentation. 
the status the parties had been fixed good faith two days before 
the bank’s directors determined close, the cashing the certificate 
pursuant the directions under which was received the bank was 
not attempt unlawfully prefer plaintiff. Such action was pur- 
suant and furtherance the bank’s duty agent bailee under 


the instructions the owner the fund given and accepted two days, 


before, which time the certificate, legal contemplation, was cashed 
and title the proceeds passed plaintiff. Since its acceptance the 
surrendered certificate July 22, 1929, the bank was sense plain- 
tiff’s debtor, but was his agent bailee, holding this fund fiduciary 
capacity, title thereto being plaintiff. Plaintiff therefore entitled 
the specific fund made his money, its equivalent. 

When the bank closed, had hand the sum $25,502.35, 
and with other banks $25,991.62. The amount cash the 
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receiver’s hands when the testimony was taken was $160,000. Preferred 
claims filed with the receiver aggregate $68,309.30, which $2,998.43 
have been allowed the comptroller, and one claim for $25,000 has 
heretofore been denied this court. 

Prior the closing the bank, and while still retained control 
its affairs, there was complete physical severance this sum 
$1,326 from the moneys the bank. was physically allocated 
specific and identified fund. This fund passed intact the receiver, 
and was thereafter wrongfully commingled him with the general cash 
the bank, into which latter funds the specific fund has been clearly 
traced. This is, therefore, proper case for decree that plaintiff 
paid full from the specific sum passing the receiver, or, the 
same has lost its identity subsequent the receivership being com- 
mingled with the bank’s general cash, that then the plaintiff paid 
equivalent sum from said general cash, into which the specific fund 
clearly traced, and that such payment made prior the claims 
general creditors. Peters Bain, 133 670, Ct. 354, 
Ed. 696; Bolognesi Co. (C. A.) 254 770; Empire State 
Surety Co. Carroll County (C. A.) 194 593; Moreland Brown 
A.) 257; Blumenfeld Union Nat. Bank (C. A.) 
(2d) 455. 

decree will entered accordingly. 


DAMAGES FOR RECEIVER’S WRONGFUL ACT 
PART OPERATING EXPENSES 


Bereth Sparks, United States Circuit Court Appeals, Fed. Rep. 
(24) 441 


Damages resulting from the wrongful act receiver 
national bank defending unlawful attachment constitute 
part the operating expenses the receiver. 

this case appeared that national bank, action against 
third party, caused the plaintiff’s merchandise and fixtures 
attached. The plaintiff brought action replevin recover 
possession the merchandise and fixtures, together with damages 
for the unlawful taking and detention. The bank became insolvent 
and the receiver intervened the replevin action and defended 
the attachment. The plaintiff recovered judgment against the 
receiver because the unlawful attachment. was held that the 
plaintiff’s claim based this judgment was part the operating 
expenses the receiver, and that the plaintiff was entitled 
priority payment over the general creditors. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Suit Nannie Sparks against James Bereth, Receiver the 
First National Bank Crandon. From adverse decree, defendant 
appeals. Affirmed. 


James Shaw and Whitcomb, both Milwaukee, Wis., for 
appellant. 
Eberlein, Shawano, Wis., for appellee. 


SPARKS, brought this suit equity secure 
direction the appellant that certain judgment, rendered state 
court Wisconsin her favor against appellant, given priority 


The court made special finding facts and rendered conclusions 
law follows: 


That the plaintiff the 28th day January, 1925, was 
the owner and possession large stock merchandise and fixtures 
located store building belonging her the City Crandon, 
Forest County, Wisconsin. 

That said date the sheriff Forest County, Wisconsin, 
action commenced the First National Bank Crandon, Na- 
tional Banking Institution, action agaist James Sparks, caused 
the said merchandise and fixtures attached. 

That April 1925, the above named plaintiff. Nannie 
Sparks, action Replevin the Circuit Court Forest 
County against the sheriff Forest County and the First National 
Bank Crandon recover possession the said stock merchandise 
and fixtures, together with the damages for the unlawful taking and 
detention. 

That the First National Bank Crandon became insol- 
vent April 22, 1925, and Herbert Pearson was appointed the 
Comptroller Currency Receiver for said bank and intervened 
the said Replevin action, filed answer and defended the attachment 
the said stock merchandise and fixtures. 

That the above named defendant James Bereth the 
successor the said Herbert Pearson, Receiver said Bank, and 
appeared upon the trial the said Replevin action and joined with the 
sheriff Forest County making defense thereto. 

That the above named plaintiff, Nannie Sparks, prevailed 
said action and the 14th day May, 1929, recovered judgment 
the Circuit Court Forest County against James Bereth, Re- 
ceiver for the First National Bank Crandon, because said unlawful 
attachment, the sum $25,118.53, which judgment was affirmed 
the Supreme Court the State Wisconsin. 

That due demand has been made the plaintiff upon 
the said James. Bereth, Receiver the First National Bank 
Crandon, for the payment said judgment full administration 
expense, and the said Receiver has refused pay the same full, 
denies that administration expense, and offers pay the said 
the same basis other general creditors the First National 
Bank Crandon are being paid. 

That there are sufficient funds undistributed the hands 
the Receiver pay full all administration expenses, including the 
said judgment, together with interest thereon, and costs this action. 
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That the said judgment against James Bereth, Re- 
ceiver for said First National Bank Crandon, administration 
expense. And find 


Law. 


That said judgment the sum $25,118.53 against James 
Bereth, Receiver for the First National Bank Crandon, favor 
the above named plaintiff, Nannie Sparks, administration 
expense. 

That such administration expense the plaintiff en- 
titled have the Comptroller the Currency and the Receiver this 
action pay the said judgment full and give priority over the claims 
the ordinary creditors. 

That the plaintiff entitled decree directing that 
the distribution the trust funds the hands James Bereth, 
Receiver for the First National Bank Crandon, the said judgment 
the plaintiff, Nannie Sparks, paid full administration 
expense, together with the costs and disbursements this 


Judgment was rendered accordingly, and this appeal prosecuted 
from that judgment. 

Appellant contends (1) that the judgment awarded the circuit 
Forest County, Wisconsin, for the tort the First National 
Bank, committed prior the receivership, does not constitute ad- 
ministration expense, and paid only ratably with other claims: 
(2) that significance that the judgment the state court 
form against the receiver, for, his election, might defend the 
name the bank its receiver, and either case the judgment 
would merely fix the amount the claim recognized the re- 
ceiver for pro rata payment; and (3) that the state court was without 
jurisdiction enter judgment against the receiver for the supposed 
tort the receiver. 

Each these claims based upon the assumption that the receiver, 
such, was guilty wrong, and that the tort referred was com- 
mitted the bank prior the appointment the receiver. The theory 
the bill complaint, however, that the receiver ratified the tort 
the bank and persisted the defense the bank’s position relative 
thereto, all the detriment and damage appellee, and that, reason 
thereof, the receiver became joint tort-feasor initio. The findings 
the court proceed, and the conclusions law are based upon this 
theory. There was least substantial evidence adduced and facts 
found warrant the court concluding that appellant was joint 
tort-feasor, and with this conclusion are not liberty interfere, 

The cases cited appellant merely hold that where judgment 
entered form against the receiver, upon contractual obligations owing 
for torts committed the insolvent, the receiver, such, not 
personally liable, nor can such judgment considered administra- 
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tion expense. Those cases proceed upon the theory that the receiver was 
guilty wrong, and merely defended the actions order obtain 
the judgment court the amount the claims. 

the instant case, however, substantial evidence was introduced 
the effect that the receiver was joint tort-feasor initio, and such 
event the following principles law are applicable: 

Damages for injuries persons property during the receiver- 
ship, caused the torts the receiver’s agent and employees, are 
classed part the operating expenses the corporation. Such 
expenses are paid and are payable out the income the prop- 
erty, sufficient; or, necessary, out the corpus. Bartlett 
Am. St. Rep. 206; Ratcliff Adler, Ark. 269, 896; 
Cole Edwards, Neb. 711, 1045; First Nat. Bank 
Pawnee City Avery Planter Co., Neb. 329, 622, 111 Am. 
St. Rep. 541; Frick-Reid Supply Co. Hunter, Okl. 151, 148 83; 
Cook Hopper, Mich. 511; Brown Winterbottom, Ohio St. 127, 
25; Adams Savery House Hotel Co., 107 Wis. 109, 703; 
Sparks Kuss al., 195 Wis. 378, 216 929, 218 208; 
MeNulta Lochridge, 141 327, Ct. 11, Ed. 796; 
86; Cye. (Receivers) 352, 354, subdivision 

Where a.receiver national bank appointed the comptroller 
currency, judgment entered after the appointment, action 
begun state court before the appointment, binding upon the re- 
ceiver well upon the bank. Riehle Margolies, 279 218, 
Ct. 310, Ed. 669. 

That the state court had right render judgment against the 
receiver for the tort the bank committed before the receivership can- 
not denied; and likewise clear that the same court had right 
include that judgment the damages appellee which were occa- 
sioned the wrongful conduct the receiver, any. That the state 
court included both items its judgment think there can 
doubt, for rendered judgment for damages covering the entire period 
from the date the attachment until the time the judgment. 
quite certain that the bank committed overt wrong after the receiver 
was appointed, for then had power act, other than through the 
receiver. The wrong which had caused the attachment suit was 
thing for which the receiver, such, could not held liable, unless 
ratified it. But was his duty, after qualifying receiver, upon be- 
coming acquainted with the facts all within his power extricate 
the bank from the perilous situation which had placed itself. 
not only did not so, but he, receiver, persisted defending the 
bank’s original position, and vigorously contested appellee’s title the 
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property throughout the entire period litigation. Under the decisions 
above cited, think the receiver was clearly joint tort-feasor 
initio, and that the state court had jurisdiction render such judgment 
did. 

The law declared the Supreme Court Wisconsin appeal 
from the judgment the state court, Sparks Kuss al., 195 Wis. 
378, 216 929, 218 208, conclusive the amount and 
kind judgment. From the record that case, which before us, 
think quite obvious that the judgment was rendered against the re- 
ceiver joint tort-feasor. course, neither the Supreme Court nor 
the state court Wisconsin decided that appellee’s claim was part 
the operating expenses the receiver. That was question 
decided the comptroller the currency and the receiver, subject 
review the District Court. The records the litigation the state 
courts Wisconsin, and the circumstances surrounding that litigation, 
were evidence before the District Court, and think that court 
properly held that appellee’s claim constitutes administration ex- 
pense and entitled priority over general creditors. view these 
conclusions, the court’s rulings the admissibility evidence, and 
its refusal make certain findings fact requested appellant, 
were proper. Affirmed. 


BANK LIABLE CREDITING DRAFTS 
WRONG PARTY 


Pacific Finance Corporation Bank Yolo, Supreme Court 
California, Pac. Rep. (2d) 


The plaintiff finance company drew drafts payable the defend- 
ant bank for the purpose taking drafts attached bills 
lading covering automobiles shipped one Hendley, which bills and 
attached drafts were held the bank. The drafts were delivered 
Hendley for delivery the bank. They bore the inscription, ‘‘In 
payment Sight Draft Automobiles Purchased for Account 
Hendley.’’ Instead doing was supposed Hendley de- 


posited the drafts his own credit and appropriated the proceeds. 


was held that the bank was liable the finance company. The 
bank, under the was not holder due course. 


Appeal from Superior Court, Yolo County; Anderson, Judge. 
Action the Finance Corporation against the Bank Yolo. 

From judgment for defendant, plaintiff appeals. Reversed. 
Superseding opinion (2d) 465, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 481. 
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Irwin and Samuel Russell, both San Francisco, for ap- 
pellant. 
Gaddis McDonald, Woodland, for respondent. 


PRESTON, J.—This cause arises out two so-called ‘‘flooring’’ 
transactions between plaintiff finance corporation and one Hendley, 
automobile dealer Woodland. Defendant was drawn into the 
transactions cashing two drafts and crediting the account Hend- 
ley the proceeds thereof. Both drafts were drawn plaintiff’s Sacra- 
mento office upon its Los Angeles office, the first February 1928, 
for $4,610, the second March 1928, for $2,323.51; both were made 
payable defendant bank, and both contained the body thereof the 
following recital: ‘‘In payment Sight Draft Automobiles Purchased for 

series transactions, differing only one respect from the two 
above noted, had been theretofore had between the parties. The system 
usually employed them may described follows: Vendors 
distributors automobiles shipped Woodland carloads automo- 
biles and the same time sent bank there bill lading its own 
order, invoice and sight draft covering the amount the shipment, 
with instructions notify Hendley. Upon receiving notice the ar- 
rival the goods, Hendley would upon plaintiff its Sacramento 
office. Plaintiff would then prepare conditional sales contracts, naming 
itself the vendor the and Hendley vendee, and providing 
for payment installments the purchase price thereof. Hendley was 
also required make small cash payment from his own funds ac- 
count the said purchase price. Plaintiff’s agent would then 
person the bank Woodland, which had been sent the said bill 
lading and documents, and, return for the documents, 
would pay for the shipment. other words, plaintiff meticulously fol- 
lowed system designed vest directly from the shipper the title 
the goods; the object this conduct being prevent the claim that 
held them merely security. The procedure followed and its 
effect have been approved the appellate courts this state the 
eases Mohr First National Bank Hanford, Cal. App. 756, 
232 748, and Finance Corp. Hendley, 103 Cal. App. 335, 
284 736. 

the two transactions here under review, the customary procedure 
was again attempted with the variation that, instead accompanying 
Hendley Woodland pay for the shipments, plaintiff made its drafts 
payable defendant bank and intrusted the delivery them Hend- 
ley, thus making him its agent for this limited purpose. above noted, 
the drafts bore their face directions defendant disposition 
the proceeds thereof. Hendley, however, recreant his trust, instead 
delivering the drafts personally the bank, took them his office, 


q 
q 
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indorsed them though were the payee, and forwarded them with 
deposit slips defendant, who thereupon passed the proceeds thereof 
each his account and he, turn, appropriated the entire 
amount his own use. Plaintiff received nothing for its outlays except 
the sum $1,315, representing the first payments made Hend- 
ley and small subsequent payments. the transaction February 
2d, there was fact bill lading other document defendant 
bank. shipment, and the documents covering it, had arrived but 
Hendley had secured another finance company ‘‘floor’’ for him, 
thus again demonstrating his bad faith. the transaction March 
5th, the bill lading and other documents were actually defendant 
bank and, while holding them, paid the proceeds the draft plain- 
tiff, which was the payee, into the account Hendley, ignoring 
altogether the purpose for which the draft had been drawn noted 
the face thereof. The bill lading and other documents were returned 
the shipper, and for this outiay plaintiff likewise received nothing. 

For the conversion defendant these drafts, plaintiff instituted 
this action. Issue was joined and the trial resulted the making 
findings and judgment favor defendant. Plaintiff appealed. The 
elaborate findings, declares that the transactions were loans 
plaintiff Hendley; that Hendley owned each the drafts abso- 
lutely and was entitled the entire proceeds; that had the right 
negotiate them defendant bank any other persons; and that, 
buying them from Hendley, defendant bank assumed risk whatever, 
and therefore may not held liable any amount. 

But, our judgment, under the undisputed facts, these findings are 
without support. Appellant contends that the transactions were plainly 
ones where plaintiff took title from the shipper direct; hence they were 
conditional sales and sense loans. Respondent’s position 
accord with the findings the court above noted. Appellant, however, 
further urges that, whether the transactions classed loans 
whether they classed conditional sales, the conclusion the 
below nevertheless erroneous. This latter position seems 
entirely sound and logical, for under the facts this case even the 
drafts had been made directly payable Hendley but with the 
tion attached that must, before the loans took effect, apply the pro- 
ceeds thereof bringing into being the security pledged, would 
each case have been guilty breach trust the violation such 
agreement. But here have drafts which were intended for specific 
purposes, and was not within the power Hendley authorize de- 
fendant divert the proceeds into altogether unauthorized channels. 
other words, were the transactions conceded have been loans, such 
loans were not complete until the security was created for them and the 
existence that security was prerequisite their taking effect. 

Sims United States Trust Co., 103 472, 605, 606, 


q 
q 
7 
4 
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have case somewhat similar fact and identical principle with 
the case before us. There one Sims delivered Crowell his $5,000 
check drawn the People’s Bank and made payable defendant trust 
with verbal instructions deposit his with de- 
fendant. Instead doing, Crowell delivered the check defendant 
and requested and received from certificate deposit payable 
himself trustee for Sims; shortly thereafter drew the money 
thereon, and converted his own use. The main question was 
whether defendant had authority make the said payment Crowell. 
The court said: check, upon its face, imported the ownership 
the moneys represented Dr. Sims, and his desire that its custody 
should transferred from the People’s Bank the defendant. This 
certainly did not warrant the defendant supposing that Dr. Sims 
thereby intended pay $5,000 Crowell, place him, for any pur- 
pose, possession the fund. had intended, the check would 
have been made payable Crowell’s order, and there would have been 
need the agency the defendant the transaction. The use 
the defendant’s name payee the check indicated the drawer’s in- 
tention lodge the moneys its custody, and place them under its con- 
trol, and nothing further than this was inferable from the language 
the check.’’ 

The court there further said: ‘‘The defendant could have refused 
receive the deposit, act Sims’ agent transferring the funds 
from one custodian another, but having accepted the office doing, 
was bound keep Dr. Sims’ moneys until received his directions 
pay them out. The language the check making the funds payable 
only upon the order the defendant imposed upon the duty seeing 
that they were not, through its agency, improperly disbursed after 
had received them. They could not safely pay out such funds except 
under the direction their lawful owner.’’ the same effect are the 
following cases: Levy, 186 App. Div. 767, 174 
Bjorgo First National Bank, 127 Minn. 105, 149 
1915B, 287; Bowles Company Clark, Wash. 336, 109 812, 

Respondent, justification the action the court below, relies 
chiefly upon the case Bank Venice Clapp, Cal. App. 657, 121 
298. But our view this case does not present parallel situation, 
There the defendant had made unconditional promise loan one 
Widrig certain sum money, and issued his checks therefor 
one bank, but, instead making them payable Widrig, made them 
payable another bank which had claim against Widrig. This payee 
bank the checks and applied their proceeds the obligation 
Widrig it. This could legally do, Widrig had unconditional 
right the checks their proceeds. But the instant case Hendley 
had such right the drafts their proceeds. had only limited 
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agency deliver the drafts the payee named therein, who was duty 
bound use the proceeds directed; delivery thereof Hendley was 
not the equivalent performance such duty. Hendley, with the 
consent defendant bank, had himself used the drafts and their pro- 
ceeds pay for the cars and plaintiff was suing the defendant because 
its connivance the transaction, then the defense that the funds 
went where they were intended would lie favor defendant. 
such case would able apply principle similar that 
found the Bank Venice Case, supra. Moreover, the latter case 
recognizes that the situation there presented was exception the 
general rule, and effect indorses the holding here announced 
stating that question agency was there involved, and using the 
authority the effect that, where checks upon one bank payable 
another are delivered third person, the use the payee’s name in- 
dicates the drawer’s intention lodge the money the payee’s con- 
trol, and nothing further inferable from the language the check. 
This may accepted the rule the absence any other agreement, 
but, where checks are delivered third person under agreement 
the character disclosed this- record, the agreement, and not the 
inference must control.’’ 

These views require reversal the judgment the court below, 


STOPPING PAYMENT AGAINST HOLDER 
DUE COURSE 


Elk Valley Bank State Road Commission, Supreme Court Appeals 
West Virginia, 162 Rep. 889 


bank which receives deposit check drawn upon another 
bank, gives the depositor credit and honors checks drawn the de- 
positor for the full amount before receiving notice that payment has 
been stopped, holder the check due course and entitled 
receive payment. 


Original application the Elk Valley Bank for writ mandamus 
prayed directed the state road commission and others. Writ 
mandamus awarded. 

Poffenbarger Poffenbarger, Charleston, for relator. 

Howard Lee, Atty. Gen., and Dennis Steed, Asst. Gen., 
for respondents. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1206. 


q 
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LIVELY, J.—Relator, Elk Valley Bank, seeks, mandamus di- 
rected members the state road commission. and. the auditor, and 
treasurer this state, compel payment check-in its pos- 

The following allegations appear relator’ 
man, Smith and Young (hereinafter referred had 
contracted with the state road commission build stete and 
September 1930, contractors deposited with relator, engaged gen- 
eral banking business the town Clay, state warrant, dated Sep- 
tember 1930, drawn upon Dollar Savings Trust Company Wheel- 
ing, payable contractors, duly signed the auditor and treasurer 
the state West Virginia, payable out ‘‘appropriation for state road 
commission distribution road fund,’’ and indorsed contractors. The 
check was accepted relator; the amount thereof ($680.54) placed 
the credit the contractors; and the check placed process collec- 
tion through the Kanawha National Bank Charleston. September 
19, 1930, the check was again received relator, together with protest 
certificate dated September 12, 1930, bearing the notation ‘‘Payment 

the time that contractors deposited the check relator issued its 
check the amount $159.30 exchange for contractors’ 
check drawn against their account relator’s bank; and, the same 
day, check, drawn contractors, was paid relator out said de- 
posit. Subsequently, but prior notice that payment had been stopped, 
relator paid other checks drawn contractors against their account 
with relator, aggregating amount which exceeded the deposit and 
the sum cents. After receipt notice that payment had 
been stopped, relator accepted from contractors their promissory note 
the amount the check, but retained said check, the note having 
been taken ‘‘to prevent the showing overdraft’’ contractors’ 
account. 

Relator charges informed that Johnson, state treasurer, 
the the road commission, ordered the drawee bank stop 
payment September 1930; and September 13, 1930, duplicate 
the same amount the original and payable the contrac- 
tors—was issued, which has been paid and shows the indorsement 
the contractors Coleman and Thomas Reed, representative 
contractors’ surety, which had, prior September 1930, taken 
over the contractors’ work upon their failure complete same 
whom the amounts then due said contractors account work done 
had been assigned, which facts relator had notice. 

Defendant state road commission demurred relator’s petition, 
contending that the acceptance the promissory note relator con- 
stituted payment the check, and therefore bars any recovery upon 
said other pleadings were filed. 


| 
q 
7 
q 
q 
q 
a 
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the position stated respondent’s demurrer mere denial 
allegation ‘‘that said note was not taken payment said 
the demurrer the ground therein stated. 
‘therefore proceed the determination whether the allegations 
petition. relator holder due course, and, so, 
whether mandamus ‘lies. 

1931, holder due course one who has taken 
instrument under the following conditions: 


That the instrument complete and regular upon its face; 

became the holder before was overdue and 
without notice that had been previously dishonored, such was the 
That took good faith and for value; 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.’’ 


The allegations clearly sustain relator’s position under subdivision 
(a), (b) and (d). Did take the check ‘‘for value?’’ Bank 
Haddix, Va. 536, 125 362, held that ‘‘merely transferr- 
ing the proceeds the note the transferor’s account not payment 
such proceeds, and will not itself make the bank holder for value 
when after nonpayment the note maturity the proceeds remain 
the credit the transferor’s account,’’ for such transaction simply 
creates the relation debtor and and, the instrument 
value, the bank’s obligation without consideration but that reason 
does not prevail where, the instant case, the bank has paid out the 
deposit its entirety before notice that payment had been stopped. 
240, stated (dictum) ‘‘The rule different where something 
actual value parted with the Under our statute 
means ‘‘valuable consideration’’ ‘‘consideration sufficient support 
simple contract.’’ 46-17-1; 46-2-2, Official Code. Custom the com- 
mercial and industrial world has long recognized the facility ne- 
gotiable instruments efficient medium exchange, and the 
rency such paper effected both this custom and the protection 
afforded bona fide holders for value under our statutes. 
accepting the check, had the right believe that due presentation 
the instrument would paid (46-5-2, Official Code), that paying out 
its funds meet the orders drawn contractors against the amount 
deposited deplete the fund places relator position where its 
title the instrument could not questioned. had become holder 
due course. Our conclusion supported the text-book authorities 
and decisions from other jurisdictions. See 483; Brady 
Bank Checks (2d Ed. 1926) 72. 
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Morris Plan Bank, 155 Va. 777, 156 418 (1931), 
plaintiff received defendant’s check for $1,250, which plaintiff 
had deposit defendant bank, drawn upon Virginia Trust Com- 
pany, which check, given one Major part payment automobile, 
was deposited Major the Richmond Trust Company. The deposit 
slip read that the Richmond Trust Company had the right charge 
back depositor’s account any items for which actual payment was 
not received. Plaintiff, learning that the automobile had been stolen 
and that title therefor could not given Major, stopped payment 
the check, notifying both defendant bank and the Virginia Trust 
Company. Meanwhile Richmond Trust Company had honored checks 
drawn Major his account. the insistence the Richmond 
Trust Company, defendant withdrew its stop payment order and au- 
thorized payment the check, and notified plaintiff, who sued the 
defendant for the recovery the amount the check charged against 
plaintiff’s account. The issue the case was whether not the Rich- 
mond Trust Company was innocent holder due course for value; 
and the Virginia court, finding that was, after discussing cases from 
other jurisdictions, approved the following rule stated 
259, based the decisions many courts: ‘‘A bank that gets possession 


negotiable instrument giving the one who presents credit for 
the full amount the proceeds, and honors his checks drafts the 
same amount, parts with some security, some other way makes 
itself liable for the amount the deposit outside the obligation 
ereated the mere deposit, the faith the instrument, holder 
the instrument for value.’’ 


check drawn upon another bank, bank acts generally 
upon its knowledge and confidence both the drawer and payee. 
Relator acted innocently. The road commission was position have 
from contractors what disposition had been made the 
original check. Presumptively, there was error the delivery the 
original voucher the contractors; assuredly, the issuance and delivery 
duplicate without first ascertaining innocent third party would 
affected thereby was not curative the situation. Relator’s plight 
the result conduct making possible its acceptance the state’s 
voucher hence, ‘‘when one two innocent persons—that is, persons 
each guiltless intentional moral wrong—must suffer loss, must 
borne that one them who his conduct, acts omissions has 
rendered the injury Ry. Co. Perdue, Va. 
442, 755; Sydenstricker Tyler, 108 Va. 471, 152 
318; Bank Bernard, 109 Va. 459, 155 306. 

Relator, being innocent purchaser for value due course, has 
established clear legal right receive payment, and the writ man- 
damus awarded. Writ awarded. 


1 

i 
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KENTUCKY “COLD CHECK” STATUTE 
CONSTITUTIONAL 


Rep. (2d) 783 


The Kentucky check’’ statute, making offense issue 
check against insufficient funds, not unconstitutional at- 
tempt determine legislation the weight given evidence 
what constitutes presumption guilt. 


Hughes was convicted under the statute, and 
appeals. Affirmed. 

Jewell Rice, Lexington, for appellant. 

Cammack, Atty. Gen., and Samuels, Frankfort, for 
the commonwealth. 


REES, J.—Appellant was the offense denounced 
section 1213a, Kentucky Statutes, commonly the 
statute, and sentenced term one year the penitentiary. had 
been previously tried for the same offense and convicted, but the judg- 
ment was reversed because the indictment had been drawn under the 
1926 amendment (Acts 1926, 62) section 1213a, which had been 
declared invalid. Hughes Commonwealth, 228 Ky. 730, 
(2d) 421. Appellant was again indicted, this time under the old law, 
section 1213a. complaint now made the indictment. 

Appellant had purchased quantity hay from John Wood 
Jessamine county and, after had hauled away several truck loads 
the hay, Wood notified the truck driver that, unless Hughes sent him 
some money, couldn’t take any more hay. July 14, 1927, Hughes 
sent Wood check for $100, and was permitted haul away the 
balance the hay that had purchased. The contract price for the 
hay was $713.86. The check was drawn the Commonwealth Bank 
Trust Company, Lexington, Ky., and was presented for payment 
July 18, 1927, and payment refused account insufficient funds. 
July 14, 1927, the day the check question was delivered Wood, 
the appellant deposited the Commonwealth Bank Trust Company 
the sum $101.13. June 24, 1927, had given check for $93.59 
Dr. Land. Dr. Land delivered this check employee 
the Phoenix Third National Bank Lexington for collection, and 
was presented the Commonwealth Bank Trust Company prior 
July 14, 1927, and payment was refused because insufficient funds; 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 956. 
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but July 18, 1927, was again presented and was paid. The check 
given Wood was presented the same day, but after the check 
Dr. Land had been paid. 

Appellant claimed that had agreement with Dr. Land whereby 
the check for $93.59 given Land June 24, 1927, was held for 
few days. his contention that under these facts there show- 
ing that issued the check Wood with the intent defraud, 
necessary element constitute violation the statute or, with intent 
defraud withdrew, caused withdrawn, the money part 
thereof his the bank without leaving sufficient sum 
cover the check given Wood. Without intent defraud, offense 
committed, but the facts may such the jury can reasonably infer 
therefrom the intent defraud. 

Appellant gave Wood check for $100, and Wood, believing that the 
check would cashed when presented for payment, permitted appellant 
take possession quantity hay. not claimed that Wood 
agreed hold the check, that had any reason believe would 
not paid presented within reasonable time. The check was pre- 
sented within reasonable time, and payment was refused because there 
were not sufficient funds appellant’s credit the bank meet the 
check. These facts made out case for the commonwealth. 

Appellant’s defense was that July 14, 1927, the day the check 
was delivered Wood, had his the bank which the 
check was drawn, the sum $103.13; that had given check Dr. 
Land June 24, 1927, for $93.59, with the agreement that was 
held for few days, but that Dr. Land, without notifying appellant, 
presented this check for payment July 18, 1927. Appellant knew 
when issued the check Wood that had issued three weeks before 
that time check Dr. Land which would practically exhaust his de- 
posit the bank. Even had agreement with Dr. Land that the 
latter would hold his check for few days, not claimed that Dr. 
Land agreed notify appellant before presented the check for pay- 
ment, and twenty-one days had elapsed when appellant issued the check 
this could then expect that the Land check would pre- 
sented any time, and that the money his credit the bank would 
withdrawn before the check given Wood could presented. Under 
these cireumstances, whether not issued the check with intent 
defraud was question fact for the jury. 

few days after payment the check was refused, Wood brought 
suit against appellant for the full amount his claim. The appellant 
offered prove this, but the court below sustained objection the 
evidence offered this point, and now insisted that this was error 
the theory that obligation the check and account could not have 
existed independently and simultaneously, and the judgment for the 
whole debt discharged the liability under the check. Conceding that, 
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after obtaining judgment for the full amount the indebtedness, 
Wood could not sue the check, this act his part had effect the 
offense that had been committed. After the period twenty days pro- 
vided the statutes had elapsed, and the check remained unpaid 
account insufficient funds, the offense denounced the statute was 
complete. 

finally argued that the statute under which appellant was con- 
victed unconstitutional because attempts determine legislation 
the and weight evidence, and that not competent for the 
Legislature provide what evidence shall considered sufficient 
make prima facie case. That question was decided adversely ap- 
pellant’s contention Commonwealth for use City Madisonville 
Price, 123 Ky. 163, 32, Ky. Law Rep. 593, Ann. Cas. 
489, and Commonwealth Goldburg, 167 Ky. 96, 180 68. 

Finding error prejudicial appellant’s substantial rights, the 
judgment affirmed. 


AGREEMENT PURCHASE BONDS FOR 
DEPOSITOR 


Schumacher Brinson, United States Circuit Court Appeals, 
Fed. Rep. (2d) 821 


bank agreed purchase bonds for depositor, charged his 
account with the amount required for the purchase, and credited its 
bond account with like amount. The bank had cash far excess 
the amount necessary make the purchase. The bank failed 
without having purchased the bonds. was held that the funds 
the bank were impressed with trust the extent the amount 
required make the purchase; and that, since the bank’s cash never 
fell below the required amount, the funds passing into the hands 
the receiver were impressed with trust that extent favor 
the depositor. 


Suit Charles Brinson against Schumacher, receiver the 
First National Bank New Bern. From decree favor plaintiff, 
defendant appeals. Affirmed. 

C., the brief), for appellant. 

C., the brief), for appellee. 


PARKER, J.—This appeal the receiver the failed 
First National Bank New Bern, C., from decree holding that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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the funds coming into his hands were charged with trust favor 
the complainant, Charles Brinson, the extent $3,964.60, and 
directing that pay this anfount complainant from such funds. 
The complainant contends that intrusted $3,964.60 the bank for 
the purchase his behalf United States bonds which the bank failed 
purchase. The receiver admits that complainant had this amount 
deposit the bank and that his account was charged with the amount 
under promise apply same the purchase bonds for him; but 
denies that the assets the bank were augmented result thereof 
that complainant has traced any moneys held trust for him into 
funds coming into the hands the receiver. 

The facts are that the failed bank was engaged the business 
purchasing bonds for its customers and kept regular account funds 
delivered for that purpose. October 10, 1929, complainant ar- 
ranged with the officials the bank purchase bonds for him and 
was advised bring the necessary money and they would pur- 
chased. already had $1,961.31 deposit his and 
October 14th, provide the additional funds necessary, deposited 
his $2,100, the form check drawn the Eastern 
Bank Trust Company. October 19th was notified that his 
account had been charged with $3,964.60 for the purchase the bonds, 
and the records the bank show that his account was actually charged 
with this amount October and that the same date the bond 
account was credited with deposit like amount. The bonds were 
never fact purchased, and the bank closed its doors October 26th. 

the time the closing the bank its cash and items 
amounted $27,063.98, which $14,658.18 was actual cash. 
October 14th cash and cash items were $44,947.46 and cash $22,831.13. 
October 19th they were $32,589.51 and $15,982.54, respectively. 
October 21st they were $42,232.39 and $22,246.43. time during 
the period question did cash and cash items fall below $27,000 
actual cash below $14,000. 

With respect the $2,100 check drawn plaintiff the Eastern 
Bank Trust Company, appears that this was used the failed bank 
clearance October 15th, which the failed bank received from 
the Eastern Bank Trust Company $5,801.09 over and above the items 
which that bank presented against it. This $5,801.09 was turn used 
the failed bank clearing with the Bank Commerce Trusts 
Norfolk, and its balance with that bank, after the clearance, was ex- 
ceeding $10,000. 

would seem clear that result the deposit plaintiff the 
$2,100 check the assets the failed bank were augmented that 
amount the time; but need not into this matter, are 
satisfied that upon entirely different principle complainant entitled 
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the relief which seeks. unquestionably had his 
October 19th more than enough money pay for the bonds. that 
date the bank agreed charge his account with the amount necessary 
make the purchase and use the funds derived for that purpose. 
actually did charge his account, the same time crediting its bond 
account with like sum. When these transactions had 
its vaults cash far excess the amount necessary for the purchase 
the bonds; and think that result the agreement trust 
was impressed upon this cash the extent the amount necessary 
make the purchase. 

There can question but that complainant had actually paid 
over the cash necessary purchase the bonds, the bank would have 
taken same trust fund, and had mingled same with the cash 
its vaults, the whole would have been impressed with trust favor 
complainant the extent the trust fund received. See Schumacher, 
Receiver Harriett (C. A.) (2d) 817, this day decided. 
can make difference that, instead cashing check and then de- 
livering the money the bank for the purchase the bonds, allowed 
his charged with the amount necessary. The bank had 
hand funds more than sufficient for the purpose, and the agreement 
with complainant they were impressed with trust his favor. Davis 
70, 281, 283; Northwestern Lumber Co. Scandinavian American 
Bank, 130 Wash. 33, 226 825, 829, 922; State Exchange 
Bank Bristow, 112 Neb. 834, 201 895, 896. 

State Grills, supra, 70, 281, 283, the rule ap- 
plicable such well stated follows: ‘‘The ordinary relation 
banker and his customer that debtor and creditor the de- 
posits made the customer with the banker. This relation, arising 
upon general deposit, may changed the whole part such 
general deposit. Without actual delivery the customer, and rede- 
posit him for special purpose, such general deposit agreement 
may converted into special deposit and become fund the hands 
the banker with which intrusted for the purpose named 
the agreement creating the special deposit. Such fund impressed 

trust, the violation which fraud.”’ 

The reason underlying the rule that, agreement between the 
parties, general deposit may converted into special deposit 
(Morse Banks and Banking [6th Ed.] vol. 188, 575), and that 
deposit the nature trust toward which the bank 
pies the position trustee. Gans Klein (D. C.) (2d) 
116, 117; Morse Banks Banking (6th Ed.) vol. 325, 757; 
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Davis MeNair, supra, the facts were very similar those the 
bar. bank had agreed purchase bonds for depositor and 
charge same against his deposit account. The funds deposit were 
more than sufficient pay for the bonds; and the amount necessary 
pay for same was agreement withdrawn from the checking right 
the depositor. holding that trust was created, the Cireuit Court 
Appeals, speaking through Judge Walker, said: ‘‘The arrangement 
between the plaintiff and the bank with reference buying the Liberty 
bonds would not have been substantially different effect the plain- 
tiff had checked out the amount deposit his credit and had then 
delivered that amount cash the bank upon the latter then agree- 
ing use that sum buying the Liberty bonds desired plaintiff. 
what was done the relations the parties with respect the funds 
were changed that thereafter the deposit was the nature 
special one, having the trust feature special 

should noted that are not dealing with trust asserted 
the ground that the assets the bank have been augmented pay- 
ment made it. such cases held that the receipt the bank 
check drawn against the account depositor does not augment its 
assets. Ellerbe Studebaker Corporation America (C. A.) 
(2d) 993, 995 and cases there cited. What have effect agree- 
ment the bank that definite amount the funds its possession 
shall held trust for specified purpose. other words, what the 
record discloses is, not shifting credits, but the creation trust 
with respect funds already the bank’s possession. 

the same principle the case distinguished from that which 
would have been presented mere breach agreement the part 
the bank purchase bonds for complainant. nothing more had 
than that the bank had agreed purchase bonds for him 
paid for later out funds deposit, may well that trust would 
have arisen. But something more did occur. The bank charged his 
account with the price the bonds and its bond account with 
the amount charged. other words, paid itself the money neces- 
sary for the purchase the bonds and charged itself with same 
trustee. had its vaults the funds carry through the trans- 
action entered its books, and equity regards that done which 
should have been done, funds amount necessary purchase the 
bonds must deemed have been held trust for that purpose. 

stated above, the cash funds the bank never fell below what 
was necessary discharge this trust. clear, therefore, that the 
funds which passed into the hands the receiver were impressed with 
trust that extent favor complainant. Schumacher, Trustee, 
Harriett, supra; Poisson Williams, Receiver (D. C.) (2d) 582. 

The decree the court below will affirmed. 


702 THE BANKING LAW JOURNAL 


GUARDIAN LIABLE FOR FUNDS LOST 
BANK FAILURE 


Bates Jones, Supreme Court Alabama, 139 So. Rep. 242 


guardian who deposits his ward’s funds bank which fails 
liable notwithstanding the bank was good repute and the 
guardian was not negligent that respect. 


Petition for final settlement Alex Jones guardian Joseph 
minor. From the judgment decree, the minor, William 
Burr, guardian litem, appeals. Reversed and remanded. 

Edmonds, Birmingham, for appellant. 

London, Yancey Brower and Jackson, all Birmingham, 
for appellee. 


GARDNER, J.—The guardian deposited funds the ward the 
Bank Ensley, which were lost failure the bank. the time 
the deposit and continuing the failure, the bank bore good reputa- 
tion, and there claim negligence that regard. The minor 
sought, upon settlement the account, have the probate court charge 
the guardian with the funds lost, but this the court declined do. 
Hence this appeal. 

The case for the minor rests upon the following facts: The New York 
Indemnity Co. appeared surety upon the bond the guardian, and, 
prerequisite said company becoming such surety, exacted the 
guardian joint control and over said fund, which, upon demand 
the surety company’s duly authorized agent, was deposited the 
Ensley bank, where the agent carried his personal account; the deposit 
being the credit the guardian, but subject withdrawal only when 
the checks issued him such had been countersigned duly ap- 
pointed agent the surety company. While not considered here 
influence, but illustrative only the wisdom the rule 
hereinafter stated, the preponderance the proof shows that the funds 
were continued deposit the Ensley bank over the repeated protest 
the guardian, who insisted upon its return the First National Bank 
Birmingham, where was originally deposit. 

The principle invoked, resting upon the ground public policy, and 
established well-reasoned authorities, both English and American, 
that, trustee enters into any arrangement with reference the trust 
funds which surrenders limits his control over them, guarantor 
the funds, irrespective his motives, whether his surrender 


NOTE—For similar decisions see Banking Law Journal Digest 
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control was the cause the loss. 1145; Perry Trusts 
(7th Ed.) 443; Fid. Dep. Co. Butler, 130 Ga. 225, 851, 
(N. 8.) 994; Wood, 159 Cal. 466, 114 992, 994, 
Salvay Salvay, Russ. Ch. 60, reported appeal the House 
Lords under the name White Baugh, Clark 44, Bligh 
181; Forsyth Woods, Wall. 485, Ed. 207. 

The effect the arrangement here disclosed give the surety 
complete veto power the matter any proposed change place 
deposit matter what may arise, which incompatible 
with the guardian’s duty act with promptitude any emergency. 

the facts the instant case, the authorities above noted are 
not all directly point, though involving like conditions and for 
the application the stated principle which therein fully recognized. 
The case Wood, supra, from the California court is, however, 
directly point, and this principle was there applied after review 
the authorities, with particular reference the Butler Case, supra, 
where, well-reasoned opinion, the Georgia court reviews all the au- 
thorities. After citation the authorities, the court Wood, 
supra, has epitomized the reasons underlying the principle follows: 
reasons for the rule stated those decisions are that 
such arrangement contrary public policy, incompatible with 
the absolute control which court and guardian should have all times 
over the fund order preserve it, placing temptation the way 
officers surety companies way under the jurisdiction the 
court obtain favors from weak banks return for the bestowal 
continuance deposits, hindering the guardian from seeking more 
favorable investments the funds, and being, effect, pledge 
the fund obtain the bond required 

far are informed, the authorities are unanimous sustain- 
ing this principle, and case the contrary brought our at- 
tention. 

The exact question here presented one first impression this 
court, though think kindred question involved Lee Lee, 
Ala. 406, the underlying principle was given recognition, where, 
speaking the guardian and his duties, the court said: ‘‘The safety 
the funds, and the interest his ward, should the sole guiding prin- 
ciple the administration his trust. these functions should 
free and 

Appellee cites 177 Ala. 44, So. 423, 
(N. Ann. Cas. 1915C, 47, but that case manner in- 
volved the questions here considered. The court that case but reiter- 
ated the rule stated Perry Trusts, found section 443 (the same 
section containing the statement the principle here invoked), the 
effect that trustee may deposit money temporarily some responsible 
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bank acted good faith and with discretion and the money was 
deposited trust account, but will liable for the money 
failure the bank deposits his own and not the 
separate account the trust estate. That case involved question 
surrender the guardian control over the funds another. 

are accord with the authorities the view that the rule first 
hereinabove stated salutary one, and adopt here. 

If, for business reasons, suggested counsel for appellee, some 
method should considered desirable whereby surety may have some 
control trust fund, such method must provided the legislative 
department. 

Our conclusion not harmony with the trial court’s ruling, and 
the decree will reversed and the cause remanded proceeded with 
accordance with the views herein expressed. Reversed and remanded. 


BANK’S LIABILITY PAYING CHECKS 
FORGED INDORSEMENTS 


Provident Savings Bank Trust Co. Western Southern Life In- 
surance Co., Court Appeals Ohio, 179 Rep. 815 


action brought against bank recover the amount 
checks paid the bank forged signatures the payees the bank 
stipulated that made investigation the genuineness the 
signatures the payees the checks but relied entirely upon the 
guaranty the genuineness thereof the bank from which re- 
ceived the checks. was held that the bank, having stipulated that 
relied the guaranty the bank forwarding the checks, could 
not introduce evidence that had relied anything else and could 
not, therefore, introduce evidence negligence the part the 
drawer. 


Action the Western Southern Life Insurance Co. against the 
Provident Savings Bank Trust Company. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Clark Robinson, for plaintiff error. 

Clyde Johnson and Joseph O’Meara, Jr., both Cincinnati, for 
defendant error. 

ROSS, presented this court error from the 


common pleas Hamilton County, wherein judgment was ren- 
dered for the plaintiff insurance 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 429. 
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This action was brought the Western Southern Life Insurance 
Co. against the Provident Savings Bank Trust Company, praying for 
judgment for the total amount fourteen checks, which alleged 
were wrongfully paid the bank upon forged signatures indorsers, 
and charged against the deposit the company the bank. 

The amended petition contains fourteen causes action, each based 
upon individual check. 

The evidence shows that the insurance company had its employ 
agent the name Sadler, who every resulting the draw- 
ing the checks question perpetrated fraud upon the insurance 
company the following manner: 

policyholder for one reason another ceased making payments 
upon his her policy life Sadler, the agent, made the 
payments premiums the company without disclosing the fact either 
the policyholder the company. some artifice secured 
possession the policies. then made out the necessary proofs 
death, ineluding the affidavit physicians and undertakers, whose 
signatures, with those the beneficiary claimant, forged. The papers 
were forwarded through the superintendent the Evansville, Ind., 
office the company, and the checks payment same were returned 
through this superintendent, who was induced Sadler turn them 
over him for the beneficiaries under the policies. Sadler, the agent, 
then forged the names the beneficiaries, who were persons then living, 
and secured payment the checks from the Evansville Bank, which 
bank transmitted them The First National Bank Cincinnati, which 
bank turn presented them the Provident Savings Bank Trust 
Company, where they were paid and charged the account the insur- 
ance company. 

case had the insured died, and some cases more than one 
loss was reported family. All the policyholders fraudulently 
represented deceased lived Evansville, Ind. 

The negligence the superintendent the insurance company 
his part with Sadler, the agent. 

The following stipulation was made counsel for the parties the 
action 


stipulated and between counsel for both parties follows: 
When the checks which have been referred the testimony and 
introduced evidence reached the drawee bank, namely, the defendant 
Provident Savings Bank and Trust Company, that Bank took the fol- 
lowing steps with respect said checks. ascertained, first, that the 
drawer was one its second, that the drawer had deposit 
sufficient sum cover the checks; third, that the checks were not 
post-dated and that signatures purporting the endorsements the 
payee payees appeared the reverse side thereof. 

further stipulated and agreed that the Provident Savings 
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Bank and Trust Company made inquiry investigation the 
genuineness the signatures the payees said checks, but the 
genuineness said endorsements relied entirely upon the guarantee 
the genuineness thereof the First Bank, Cincinnati, from 
which received the checks, and the other banks through which said 
checks cleared the ordinary course business before arriving the 
defendant bank, such reliance the part the Provident Bank being 
with established banking custom generally, and the cus- 
tom and practice the Cincinnati Clearing House 


Immediately after the reading the stipulation into the record, 
the plaintiff insurance company rested, whereupon the bank sought 
introduce evidence the negligence the insurance company. The 
court refused permit do, and instructed verdict for the 
insurance company. doing, the court committed error prejudi- 
plaintiff error. The stipulation recites that the bank relied 
entirely upon the guaranty the First National Bank Cincinnati 
from which received the checks, having indorsed the same. 

The bank, having stipulated this fact, could not introduce 
evidence that had relied anything else. 

Negligence alone the part the depositor not enough. must 
such negligence the proximate cause the bank’s action 
paying the check, acts constituting negligence upon which relied 
its damage. 

The law support this rule fully set out decision this 
Johnson, ete., Ohio App. 129, 156 462. The finding this 
court that case was not disturbed the Supreme Court. 

The judgment the court pleas Hamilton County 
affirmed. Judgment affirmed. 


CHECK 


Woods Brothers Corporation Francke, Supreme Court Nebraska, 


One who accepts the check third party conditional 
payment debt charged with the duty collecting without 
through distant bank situated outside the state, requiring six days 
for making presentment for payment, which might have been made 
one day, Such negligence, causes the check 
unpaid, will render. the conditional payment the debt absolute. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1028. 
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Action the Woods Brothers Corporation against Martha Francke. 
Judgment for the defendant, and the plaintiff appeals. Affirmed. 

Woods, Woods Aitken and Pace, all for ap- 
pellant. 

Finkelstein, Lincoln, for appellee. 


DAY, J.—This action was brought recover the amount due for 
the purchase price mortgage bond. The price the bond was 
$1,018.68, which $18.68 was paid, and plaintiff now sues for $1,000. 
the time the sale, October 1929, the defendant tendered pay- 
ment the $1,000 check dated September 24, 1929, third person, 
payable defendant and indorsed her the said amount, drawn 
the Bank Eagle, Nebraska. The plaintiff deposited this check 
its account the Central Trust Company Chicago, and 
was forwarded the Federal Reserve Bank Omaha, Nebraska, and 
sent the Bank Eagle, Nebraska, for payment, October 1929. 
The cheek remained the Bank Eagle without remittance the 
8th, 9th and 10th October, and October the Bank Eagle 
closed. During the period the check was the Bank Eagle, the only 
bank Eagle, the bank was open for business, accepting deposits and 
paying checks, and. had cash its vaults and credits correspondent 
banks sufficient pay the check. The maker the check had sufficient 
funds his the Bank Eagle pay the check. From 
judgment favor the defendant the district court, the plaintiff 
appeals. 

There substantial dispute the facts relative this transac- 
tion, but there dispute between the parties the legal effect 


deduced from these facts. The defendant contends that Woods 
Brothers Corporation took the check payment for the real estate bond 
delivered her, while the plaintiff insists that took the check for col- 
only. October the date the check was indorsed blank 
and delivered Woods Brothers Corporation, the plaintiff delivered 
the defendant real estate bond $1,000. Thereupon the defendant 
became the owner said bond and Woods Brothers Corporation became 
the owner said check. Live Stock Nat. Bank, 116 Neb. 
331, 217 91, 758. The defendant was position 
maintain action the check and was unable present for 
payment and was not the owner thereof. True, October the de- 
fendant was liable indorser, but this suit not brought against the 
defendant such indorser. such indorser she would not have been 
liable because the delay caused the circuitous routing the de- 
posit the check the Chicago bank before outlined, such delay 
was sufficient discharge the indorser. First Nat. Bank Wymore 
Miller, 500, 1064, Am. St. Rep. 499; Bedell Har- 
bine Bank, Neb. 339, 1060. 
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the other hand, the plaintiff contends that the check was not 
cepted from the defendant payment but merely conditional pay- 
ment, and view the nonpayment the check, the defendant owes 
the original debt. support this contention the plaintiff cites numer- 
ous cases, among which Chicago, Co. Burns, Neb. 
793, 483. that case the check question was order 
the paymaster the treasurer the railroad company pay em- 
ployee. The check was stolen and was paid upon forged indorse- 
ment. was held that the giving this check was not the payment 
the debt. Clearly, the rules announced that case are not applicable 
here. However, conceding that the check was given Woods Brothers 
Corporation conditional payment, was charged with the duty 
collecting it. bill exchange has been held payment the 
holder through his own negligence fails take proper steps obtain 
payment. Phoenix Ins. Co. Allen, Mich. 501, Am. 756; 
Smith Miller, 171, Am. Rep. 690. This court said Bedell 
Harbine Bank, 339, 1060, 1061: ‘‘If the payee 
check drawn upon bank this state indorses bank neigh- 
boring town for collection, and the latter, without the knowledge 
consent the payee, sends for collection through distant bank 
situate outside the state, thereby consuming three days for making 
presentment for payment which might have been made one day, the 
indorsee will liable for the consequences such delay, and for any 
default negligence the bank chosen make the collection.’’ The 
deposit this check the Chicago bank was proper and convenient 
method far plaintiff was concerned, but was not discharge 
its duty the defendant. The delay presentment caused the cir- 
cuitous routing the check for collection was the cause the non- 
payment the check. October 1929, this check was transferred 
indorsement the defendant the plaintiff. The plaintiff sent the 
check for deposit its account Chicago bank, which turn sent 
the Federal Reserve Bank Omaha, who sent direct the only 
bank Eagle, the Bank Eagle, which the check was directed. The 
check reached the Bank Eagle October Notwithstanding the 
fact that the bank was open for business and did receive deposits and 
pay checks the 8th, 9th, and 10th October, the check remained 
the bank and remittance was made thereon. The Bank Eagle, 
Nebraska, shown the record miles from Lincoln, connected 
telephone lines and two trains each way each day. the check had 
been deposited Lincoln bank, would have reached Eagle 
October and the check would have been paid nonpayment 
would have been known the parties several days before the bank 
closed. was, the defendants did not receive notice until the check 
had been returned the agent the banking department charge 
the closed bank who returned the circuitous route which had 
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come, that is, way Chicago; thereupon was returned Woods 
Brothers Corporation, who notified her October 17, days after 
they had received the check. Regardless the view taken this case, 
the situation created the facts, plaintiff precluded from re- 
covering this case account their negligence the collection 
the check. 

Affirmed. 


SAVINGS BANK DEPOSIT 


State Savings Bank Carleton Baker, Supreme Court Michigan, 
241 Rep. 842 


valid gift money deposited savings bank may effected 
the delivery the donee the depositor’s passbook with intent 
give the donee the deposit represented it. 


Bill interpleader the State Savings Bank Carleton, Mich., 
Michigan banking against Ruth Baker, Jacob Geiermann, 
administrator the estate Mary Ehle, deceased, and another. From 
judgment for Ruth Baker, Jacob Geiermann, administrator the 
estate Mary Ehle, deceased, appeals. Affirmed. 

Golden Kelley, Monroe, for appellant. 

Gordon Williamson, Monroe, for appellee. 


BUTZEL, J.—Plaintiff, State Savings Bank Carleton, Mich., filed 
bill interpleader ascertain whether pay savings account 
Minnie Todd, Ruth Baker, the estate Mary Ehle, 
deceased, defendants herein. Mrs. Ehle, elderly lady, moved into 
the home Mrs. Todd August 1929. She had but short time 
previously lived with relatives Ruth Baker. September, 1929, she 
opened savings account her own name plaintiff bank, but within 
day two thereafter directed the cashier add the name Minnie 
Todd the and thus make joint account, payable either 
them and the event the death one them, their survivor. 
The added the name Minnie Todd the ledger sheet and the 
passbook. Mrs. Todd signed card agreeing the rules and regula- 
tions the bank, and she and Mrs. Ehle also signed joint deposit 
agreement. Mrs. Ehle claimed that she was mistreated Mrs. Todd, 
and about August 20, 1930, she went make her home with Ruth 


Baker. Shortly thereafter, she directed the cashier plaintiff bank 


remove Minnie Todd’s name from her account, and he, accordingly, 


similar decisions see Banking Law Digest (Third 
Edition) 355. 


710 THE BANKING LAW JOURNAL 


drew line through the name, added the notation, ‘‘Minnie Todd erased 
closed the account, and opened new one the name Mary 
Ehle alone. September 24, 1930, the cashier went the Baker home 
response statement Mrs. Baker that Mrs, Ehle wanted see 
him order change the account into joint one with Mrs. Baker. 
took passbook made out the name Mary Ehle and Ruth Baker 
with him the Baker home, but found Mrs. Ehle too ill write her 
name. The cashier testified that Mrs. Ehle had not asked him make 
the account joint one until September 24, 1930, the day went her 
home. talked with her for half hour. testified that she stated: 
want money Ruth Baker when funeral expenses are 
paid. want Ruth have what have left.’’ The testimony not 
very clear just what else was said, but sufficient support 
the finding the trial judge that Mrs. Ehle directed the account 
become joint one with Mrs. Baker, and the event the death 
either, the survivor. left the passbook made out the 
joint names and took away the old one, also left card for the 
parties sign. one side there was short agreement binding the 
depositors observe the rules and regulations the bank. This was 
signed Mrs. Baker. the other side the card, there were 
provisions for making the account joint one, payable the order 
either party and the event death one them, the survivor. 
Mrs. Baker signed the card the 24th September, 1930, both 
Mrs. Ehle and Mrs. Baker signed the joint agreement September 235, 
1930, the day that Mrs. Ehle passed away from heart attack. 
question raised the genuineness the signatures. Very shortly 
after Mrs. Ehle’s death, the card was brought the bank and 
drawal slip was signed the name Mrs. Ehle the cashier for the 
purpose completing the bank’s records, Both the cashier and Mrs. 
Ehle understood the effect joint account, payable either party 
their survivor. The one between Mrs. Ehle and Mrs. Todd had been 
created and destroyed with somewhat the same informality that char- 
acterized the subsequent one with Mrs. Baker. The bank assented the 
creation the joint account exchanging the new passbook made out 
the joint account Mrs. Ehle and Mrs. Baker for the former book 
which was surrendered the cashier. The transaction was virtually 
completed that time. The bank did ask for the signing other 
papers complete its records. 

believe that the case differs from one where the bank asked 
honor check subsequent the death the maker, for the 
case had verbal notice, tantamount assignment praesenti 
the change prior the death and written notice thereafter. People’s 
State Bank Holland Miller’s Estate, 198 Mich. 783, 165 608, 
upheld the right survivor bank account where the decedent 
wrote letter the bank directing add the name additional 
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party the bank account make joint account payable 
either party their survivor. valid gift money deposited 
savings account may effected the delivery the donee the 
depositor’s passbook with intent give the donee the deposit repre- 
sented it. Union Trust Savings Bank Tyler, 161 Mich. 561, 
564, 126 713, Am. St. Rep. 523. 

The decree the lower court holding that joint account had 
been effected and that Ruth Baker, the survivor, was entitled the 
deposit, herewith affirmed, with costs plaintiff and paid out 
the fund held it. 


CHECK PAYMENT FULL 


Staples Growers’ Finance Corporation, Court Appeals Georgia, 
161 Rep. 675 


Though check for less than the amount note recites that 
given payment the note full, will not constitute pay- 
ment unless appears that there genuine dispute between the 
parties the amount due. 


Action the Growers’ Finance Corporation against Staples. 
Judgment for plaintiff and defendant brings error. 

Smith Millican, Carrollton, for plaintiff error. 

Boykin Boykin, Carrollton, for defendant error. 


BELL, J.—In this suit upon note, which the defendant pleaded 
accord and satisfaction, there being evidence whatever show that 
the individual with whom the defendant made the alleged agreement 
accord was any sense the agent representative the plaintiff, 
that the plaintiff ratified the agreement any way, there was issue 
submitted the jury the making such accord. 

Where the maker note delivered the attorney for the payee, 
who held the note for collection, check payable the attorney for 
less than the amount the note, though bearing upon its face recital 
the effect that was intended payment full, but where there 
was never any dispute contention between the maker and the payee, 
between the maker and the plaintiff’s attorney any other agent 
the plaintiff, the amount due upon the note (the attorney not 
being the individual referred the preceding paragraph), and where 
there was actual agreement that the payee would accept the check 
satisfaction, the mere acceptance and collection the check the 
plaintiff’s attorney did not amount settlement accord and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1032. 
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satisfaction, nor prevent the plaintiff from maintaining suit recover 
the balance due the note. Alfred Struck Co. Slicer, Ga. App. 52, 
55, 455; Riley London Guaranty, ete., Co., Ga. App. 686 
109 676; Fineman Hardin, Ga. App. 571 (1), 116 
216; Edwards Bottling Works Jarnagin, Ga. App. 162 (1), 
1004; Richardson Seibert, Ga. App. 76, 142 755; 
Armour Fertilizer Works Wynne Mercantile Co., Ga. App. 842, 
151 671; Burgamy Holton, 165 Ga. 384 (3), 42. 

Under the above rulings, the defendant failed matter law 
establish the defense pleaded, and the court properly directed the verdict 
favor the plaintiff. 

Judgment affirmed. 


LAW SECTION 


Selling Dealers Having Agreements with Com- 
petitor Not Unfair Competition 


injunction restraining manufacturer from using 
illegal means unfair methods without specifying what those 
means and methods are too indefinite upheld. The 
Supreme Court Pennsylvania decided the case 
Philadelphia Dairy Products, Inc., Quaker City Ice Cream 
Company, 159 ‘Atl. Rep. The court also held that 
injunction which attempts restrain manufacturer from 
selling its product persons having sales agreements with 
another manufacturer lower price cannot upheld. 

The Philadelphia Dairy Products, Inc., the plaintiff, and 
the Quaker City Ice Cream Company, the defendant, are 
engaged the manufacture and sale ice cream. The 
plaintiff charged the defendant with unfair competition. The 
unfair acts specified were follows: First, the sale ice 
cream the defendant dealers when these dealers were 
under contractual obligation buy ice cream only from the 
plaintiff; second, the use the defendant cabinet con- 
tainers for the storage ice cream stores when these 
cabinets belonged the plaintiff and bore plaintiff’s name; 
third, the use defendant plaintiff’s cans, bearing plain- 
name, for the containing and delivering dealers 
defendant’s ice cream; fourth, the sale dealers defend- 
ant’s inferior ice cream cut price stores where plain- 
superior ice cream was and had long been sold 
higher price and which stores plaintiff’s advertising matter 
was and long had been prominently displayed plaintiff’s 
expense. 

The plaintiff alleged that had suffered irreparable 
damage that the public was deceived into believing that 
the defendant’s ice cream was the plaintiff’s, thereby dam- 
aging the reputation the plaintiff’s product and. causing 
the plaintiff loss patronage, and further alleged that the 
defendant’s use the plaintiff’s cans and cabinets was 
invasion the plaintiff’s property rights. 
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The decree the trial court enjoined the defendant 
follows: First, from using any illegal means unfair 
methods selling its ice cream persons having agreements 
with the plaintiff sell the latter’s ice cream exclusively and 
from causing such persons violate their exclusive sale 
agreements with the plaintiff, selling its product plain- 
tiff’s dealers lower price than the dealer paid plaintiff 
for its ice cream and under such conditions and circumstances 
would afford opportunity plaintiff’s dealers substitute 
defendant’s product for that the plaintiff and for selling 
such the public; second, from using any illegal means 
unfair methods selling its ice cream any persons 
engaged selling plaintiff’s ice cream, defendant selling 
its product plaintiff’s dealers lower price than the 
dealers paid plaintiff for its product; third, from making use, 
directly indirectly, plaintiff’s ice cream cabinets, its 
cans, any other equipment furnished the plaintiff its 
dealers. The defendant was also ordered pay the costs 
this proceeding. 

The defendant appealed from the decree. was stated 
above the Supreme Court held appeal that the parts 
the injunction restraining the defendant from using illegal 
means unfair methods and from selling ice cream 
dealers having agreements with the plaintiff lower price 
than that charged the plaintiff for its product could not 
upheld. Accordingly the Supreme Court reversed those 
parts the decree. The court held, however, that the part 
the decree enjoining the defendant from using the plain- 
tiff’s ice cream cabinets, cans, any other equipment fur- 
nished its dealers, should sustained. court also 
held that the defendant should pay the costs. 

With reference the decree the court wrote follows: 

The first and second paragraphs the injunctive decree cannot 
sustained. They are part too indefinite character. enjoin 
persons from using “illegal means unfair methods” without speci- 
fying what these means and methods are meaningless would 
pass law making crime “wrongful acts” without 
specifying what they were. far these injunctions attempt 
restrain the defendant from selling ice cream persons having 
agreements with the plaintiff, lower price than the dealer paid 
plaintiff for its product, they must also fall. 
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There law which prevents the manufacturer product 
from selling that product dealer with whom another manufac- 
turer has exclusive contract, known the first manufacturer, 
supply the dealer with similar product. Any proposal such 
law would call for instant rejection imposing unwise and 
impracticable restriction freedom trade and competition. The 
ownership property ordinarily carries with the right sale, 
and court equity will not restrain such sale except under circum- 
stances not present here, even though some other person’s interests 
might prejudiced the sale, as, for example, the loss 
customers which may bound that other person contract. 
the case Citizens’ Light, Heat Power Co. Montgomery 
Light Water Power Co. (C.C.) 171 553, page 560, Judge 
Jones the Northern and Middle District Alabama aptly says: 
“At common law trader, person other callings, order 
get another man’s customers, could use any means not involving 
violation the criminal laws, amounting ‘fraud,’ ‘duress,’ 
‘intimidation,’ the law understands and applies those terms 
transactions between man and man, his becoming wrongful 
party breach another man’s contract. The trader may 
boast untruthfully the merits his wares, long does 
not take the form false statements, amounting slander willful 
misrepresentation the quality rival product, libel upon 
the character, business standing, and credit his rival, 
effort induce the public believe that the prodyct sells 
that manufactured and sold the rival. may send out circulars, 
give information verbally, customers other men, knowing 
they are bound contract for definite term, although acting 
upon the expectation and with the purpose getting the trade 
such persons for himself. may use any mode persuasion with 
such customer, keeping within the limitations stated, which appeals 
his self-interest, reason, even his prejudices. may descant 
upon the extent his rival’s facilities compared with his own, his 
rival’s means, his insolvency, fact, and the benefits which 
will result the customer the future from coming the solicitor 
rather than remaining where is. may lawfully, least 
far his rival concerned, cut prices any extent, secure 
his trade. long what does done benefit his own trade, 
and, taking over the customers another, keeps within the 
limitations heretofore defined, safe from legal restraint the 
instance competitor following ‘the law competition,’ which 
takes little note the ordinary rules good neighborhood 
abstract morality. person whose customers are thus taken 
from him cannot complain, for right action lies his favor 
against him who solicited his customer, since the solicitor exercised 


3 


716 THE BANKING LAW JOURNAL 


legal right legal way, and the exercise legal right legal 
way, for lawful purpose, will not give cause action.” 

may argued that the defendant falls within the above excep- 
tions that made effort induce the public believe that 
the product sells was the product manufactured and sold the 
plaintiff. answer that is, there was any such effort 
deceive the public, the dealers whom the defendant sold its product 
and not the defendant itself were legally responsible for it. These 
dealers permitted their customers come into their places 
business where plaintiff’s ice cream was and had long been sold and 
extensively advertised, and served these customers defendant’s ice 
cream well knowing that they were imposing fraud upon them. 
But these dealers are not defendants here, and the defendant not 
legally responsible for their acts. The defendant can more 
restrained from selling its ice cream these dealers because they 
palmed off their customers plaintiff’s product than could 
manufacturer oleomargarine restrained from selling his 
product retail vender butter who was the habit palming 
off oleomargarine butter. The sale lawful product another 
cannot enjoined because that other may make improper 
fraudulent use it. there was proof showing conspiracy 
between the defendant and the dealers perpetrate fraud upon 
the public the prejudice both the public and the plaintiff, 
would have different.situation, but here proof such conspiracy 
not complete. The seventh finding fact the chancellor 
wholly unsupported evidence. reads follows: 
through its servants, agents employees, has for number years 
solicited and induced plaintiff’s dealers sell ice cream manufactured 
the defendant the ice cream the being 
evidence support that finding, the decree far based 
upon must fall. 

Nor can the injunction upheld far restrains defendant 
from selling its product plaintiff’s dealers “under such conditions 
and circumstances which will afford the opportunity plaintiff’s 
dealers substitute the defendant’s product for that the plaintiff 
and for selling such the public.” This simply means that 
defendant cannot sell its ice cream places where plaintiff’s ice 
cream extensively advertised and defendant’s not. Such rule 
universally applied would lead business chaos. For example, 
manufacturer lowly and obscure chewing gum could sell his 
product stores where chewing gum national reputation was 
sold. Nor could producer little known coal sell his product 
dealers who handled widely known coal. oil company could 
sell its gasoline gas stations where extensively advertised gasoline 
was sold. 


true that the law will not permit any man label his 
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product the product another. For example, man would 
permitted brand his oranges with the name brand which 
another orange grower had used and which had acquired 
property right. The difficulty the case ice cream that the 
ice cream itself cannot branded labeled, though the packages 
which contains can be. plaintiff’s ice cream could and had 
been, labeled, and defendant had labeled its ice cream with the name 
plaintiff’s product, its act doing would enjoinable. But 
here the plaintiff asking the court deny the defendant the right 
sell its product dealers who sell plaintiff’s product. This the 
court below did and this extent the decree must set aside. 

obvious, course, that customers were deceived the sale 
defendant’s product places business where plaintiff’s superior 
product had long been sold, had acquired reputation for excellence, 
and had been and was being extensively advertised, while defendant’s 
product was not advertised those places all. But, there 
remedy for this, not that injunction against the company 
which manufactures and sells the inferior competitive product. Such 
injunction loses its legal sanction when attempts this drastic 
restraint upon competitor’s right sale. 


Reformation Insurance Policy 


Where the agent insurance company knows that the 
insured wishes have merchandise located certain build- 
ing covered fire insurance policy and represents that 
the policy issued the insured covers such merchandise, when, 
fact, does not so, the insurer entitled have the 
policy reformed. was decided the Supreme Court 
Nebraska Fremont Beverage Company Maryland Insur- 
ance Company, 242 Rep. 422. 

appeared that policy issued the defendant insur- 
ance company through its agents, Reynolds Brothers, the 
plaintiff company covered merchandise located buildings 
situated “the west side Platte Avenue.” The plaintiff 
company had merchandise building the east side 
Platte Avenue and intended have such merchandise 
covered the policy. There was evidence that the defend- 
ant’s agents knew that the plaintiff wished this merchandise 
covered and that they represented that the policy issued 
would cover such merchandise. 
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While the policy was force fire occurred and the 
plaintiff sustained loss its merchandise the building 
the east side Platte Avenue. The plaintiff this action 
sought have the policy reformed cover the merchandise 
the building the east side Platte Avenue, order 
that might recover for the loss. 

holding that under the circumstances the plaintiff was 
entitled have the policy reformed the court wrote 
follows: 


Upon trial novo reach the independent conclusion that the 
evidence sustains the claims the appellee and that the policy 
issue should reformed cover the merchandise loss resulting from 
the fire August 14, 1930. The agents appellant, Reynolds 
Brothers, wrote all the insurance appellee for some years and 
were notified early 1925 that appellee had merchandise its 
buildings east Platte Avenue which was covered the 
insurance. Appellee’s manager was advised that the policies covered 
such. Several times each year one the Reynolds Brothers visited 
the plant appellee. Appellee through its representative relied 
entirely the Reynolds Brothers the preparation and writing 
all its policies insurance. Using the same form coverage 
for merchandise, appellant renewed the insurance from year year 
through its Fremont agency conducted Reynolds Brothers. 
February, 1930, there was fire loss the merchandise the north 
building appellee’s plant the east side Platte Avenue. This 
loss was personally inspected appellant’s agent, proof loss 
furnished, and loss paid appellant. 

The policy issue was written March 10, 1930, very shortly 
after the February fire. was renewal and exactly similar, 
except dates, the policy force upon which the loss was 
paid. When the policy issue was delivered, appellant through its 
agents knew that there was merchandise the buildings appellee’s 
plant east Platte Avenue which wanted and believed was covered 
thereby. The appellant effect represented that this policy covered 
said merchandise. After the August 14, 1930, loss appellee’s atten- 
tion was for the first time called the fact that the description put 
into the policy issue agents appellant was claimed 
ambiguous and not cover the merchandise, although the February 


fire had covered similar loss practically the same location, 


which loss had been paid appellant without question. 


Digest Recent Business Decisions 


Below are given, digest form, recent decisions the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 


Index Following Digest 
Recent Decisions 


Conditional Sales 
Corporations 

Foreign Corporations 
Insurance 


BANKRUPTCY 


Offsetting Claim Against Bankrupt 


Moore Joseph, Texas Court Civil 
Appeals, Rep. (2d) 948 
The plaintiff, trustee bank- 

the 

Company, Limited, corporation, 

brought suit against the defendant 

upon verified account for mer- 
chandise purchased the defend- 
ant the bankrupt. The defendant 
filed counterclaim for 

the part the bankrupt 

contract deliver merchandise 

under accepted order. The 
claim sued upon was established for 
$308.01, and the counterclaim for 
$380.75. The offset was allowed 
and the balance favor the 
defendant was established $72.74. 

The plaintiff appealed from the 
judgment. was held however 


that the defendant was entitled 
set off his claim against the bank- 
rupt and the judgment was affirmed. 


the opinion the court said: 

Appellant’s (plaintiff’s) first propo- 
sition questions the judgment 
far allows the excess over appel- 
lants’ claim. The particular ground 
error not set forth further than 
may inferred from copying section 
68a the Bankruptcy Act 11, USCA 
108 (a) the proposition. From 
the authorities cited and argument 
support the proposition gather 
the point urged that allow 
the offset would effect granting 
preference one creditor over 
others, contravention the general 
purpose the bankruptcy act “to 
secure equality among creditors 
the same class.” This point would 
well taken but for the fact that the 
quoted provision the act expressly 
allows offsets mutual debits and 
credits. There can question 
mutuality the instant case. The 
claims are between the same parties 
and the same right. 

Appellant’s second proposition as- 
serts that the counterclaim barred 
because not proved the bank- 
proceeding within six months 
after the adjudication provided 
section 57n the Bankruptcy 
USCA The authorities 
seem uniform holding that 
the right offset given the act 
may asserted suit the 
trustee, regardless whether the 
claim was filed the bankruptcy pro- 
ceeding within the required time. See 
Remington Bankruptcy (3d) vol. 
174, 1460, and authorities there 


cited. 
719 


Page 
Libel and Slander................... 729 
Master and Servant................. 731 
Workmen’s Compensation............ 737 


CONDITIONAL SALES 


Contract Invalid Against Third 
Party 
Commercial Credit 
Carlson, Supreme Court Errors 
Connecticut, 159 Atl. Rep. 352 

The Packard Sales Service, 
Incorporated, sold Packard auto- 
mobile one McGrath under 
conditional sales contract providing 
that title the car should remain 
the seller until the purchase price 
was fully paid. The contract was 
assigned the plaintiff Commercial 
when McGrath was default 
the payment the purchase price 
the defendant Carlson, deputy 
sheriff, attached the car 
property McGrath action 
brought against the latter. The 
plaintiff thereupon brought 
plevin action against Carlson 
recover possession the car. 

The plaintiff’s right recover 
depended upon whether the con- 
ditional sale contract 
acknowledged and filed 
pliance with the Connecticut stat- 
utes (General Statutes 4697, 
4699) providing that conditional 
sales contracts shall writing, 
acknowledged before some 
petent authority, and filed the 
office the town clerk the town 
where the vendee resides, and that 
conditional sales not made con- 
formity with those provisions shall 
held absolute sales except 
between the vendor and vendee 
and their personal representatives. 
appeared that the contract was 


THE BANKING LAW JOURNAL 


executed the Packard Sales 
urer. The contract was also exe- 
cuted the vendee, but the only 
acknowledgment was that 
Hayes. This acknowledgment read 
follows: “On 1930, 
personally appeared before me, 
individual described and who ex- 
ecuted the conditional sale contract 
the reverse side hereof, and sev- 
erally acknowledged that signed 
and sealed the same 
free and voluntary act and deed, 
for the uses and purposes therein 
mentioned.” 


The trial court held that the 
acknowledgment did not meet the 
requirements the statute for the 
reason that there was acknowl- 
edgment the vendee, McGrath, 
and that the acknowledgment 
Hayes, individually, was not 
acknowledgment the vendor cor- 
poration. And, the contract 
had not been acknowledged com- 
pliance with the requirements 
the statutes, was held that the 
conditional sales provision was not 
valid against third parties and 
judgment was entered for the de- 
fendant. Upon appeal the judg- 
ment was affirmed, the court holding 
that the statute required 
acknowledgment the vendee and 
Packard Sales Service, Incorpo- 
rated, the vendor. The acknowledg- 
ment Hayes, the court held, was 
merely the acknowledgment 
individual who was not party 
the contract and was insufficient 
satisfy the statutory requirements. 
court said: 


720 
cial, 
instr 
deed 
instr 
the 
has 
whe 
and 
qui 
the 
offi 
res 
ins 
tit 
Ci 


BUSINESS LAW SECTION 721 


acknowledgment the formal 
declaration, before authorized 
cial, the person who executed 
instrument, that his free act and 
deed. serves authenticate the 
instrument furnishing formal proof, 
through the action the public official 
taking the acknowledgment, that the 
instrument was actually executed 
the person whose signature appears 
upon it. identifies the person who 
has signed. necessarily follows that 
when acknowledgment necessary 
the acknowledgment the party 
parties executing the instrument 
quired. Hayden Westcott, 
Conn. 129; Sanford Bulkley, 
Conn. This conditional sale con- 
tract was executed the vendee, and 
the statute provides that acknowl- 
edged and filed the town clerk’s 
office the town where the vendee 
resides. This requires acknowl- 
edgment him authenticate the 
instrument his act and deed. 
Johnson (D.C.) 215 666, 669. 
the absence such acknowledg- 
ment, the recording the contract 
was not constructive notice the 
defendant the true state the 
title the automobile. 


The statute likewise required 


acknowledgment the Packard Sales 
ditional vendor, its execution 
the contract. The contract was ex- 
ecuted behalf the vendor 
“W. Hayes, Treas.,” and the certifi- 
acknowledgment recites that 
Hayes appeared and 
edged that signed “as his/their 
free and voluntary act and deed.” 
The certificate does not state that 
Hayes appeared treasurer the 
vendor corporation, acknowledged 
the execution the contract 
treasurer, behalf the corpo- 
ration, its free act and deed. 
acknowledgment prescribed this 
state. not requisite that the cer- 


tificate should state many words 
that the execution the instrument 
the free act and deed the indi- 
vidual who executed behalf 
the corporation, and the free act and 
deed the corporation, though that 
the usual and better form. 
essential that appear 
certificate, when read connection 
with the instrument acknowledged, 
that the acknowledgment made 
behalf the corporation, and there- 
fore its acknowledgment, and not 
merely that the individual who 
executed the instrument. When 
special form prescribed statute, 
certificate sufficient which identi- 
fies the subscriber, specifies the writ- 
ing subscribed, states the capacity 
which executed it, and certifies his 
acknowledgment thereof. 
Juris, 850. When the certificate 
states the capacity which the sub- 
scriber executed and 
that acknowledged its execution 
his free act and deed, 
ciently appears that was his free 
act and deed that capacity, and 
therefore the free act and deed 
the corporation for which was 
acting. the absence such indica- 
tion that the acknowledgment made 
for the corporation, merely the 
acknowledgment individual who 
was not party the contract, and 
insufficient satisfy statutory 
requirement. 


CORPORATIONS 


Action Recover Payments Fiscal 
Agents 


Pasadena Mercantile Finance Corpo- 

ration Besa, California District 

Court Appeals, Pac. Rep. (2d) 
492 


plaintiff corporation was or- 
ganized October 29, 1924, The 
defendants acted fiscal agents 
for the plaintiff the sale its 
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capital stock. The first sale was 
made about February 1925. 
that date until May 10, 1925, the 
defendants, who owned 
amount stock which was all that 
had been issued, and 
person constituted the directors 
the plaintiff corporation. May 
10, 1925, new board directors 
was elected. The defendants con- 
tinued act fiscal agents and 
continued sell stock under 
permit from the commissioner 
corporations authorizing the pay- 
ment per cent. commissions. 

The plaintiff brought this action 
recover the sum $21,600 paid 
the plaintiff the defendants 
fiscal agents the sale its capi- 
tal stock. was held that the 
plaintiff was not entitled recover 
any amounts paid after May 15, 
1925, because that date the con- 
trol the board directors 
the plaintiff corporation passed and 
the new board 
mitted the defendants continue 
act fiscal agents. was 
further held, however, 
plaintiff was entitled recover the 
sum $10,908.84, the amount 
payments made the defendants 
before May 15th, the ground 
that the contract made 
defendants with themselves whereby 
they employed themselves fiscal 
agents for the sale the capital 
stock the corporation was void 
against public policy. the 
opinion the court wrote part 
follows: 


Defendants, directors plaintiff 
corporation, occupied fiduciary rela- 
tion the corporation and its stock- 
holders. Having been intrusted with 
the management the corporate 
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property for the common benefit 
the stockholders, directors, their 
acceptance office, preclude them- 
selves from doing any act engaging 
any transaction which their 
private interests conflict with the duty 
they owe the stockholders, and 
from making any use their power 
the corporate property secure 
common all stockholders. 
Jur. 1071. The contract made with 
themselves whereby they employed 
themselves fiscal agents for the 
sale capital stock the corpora- 
tion was void against public policy, 
and therefore was not subject 
ratification the new board direc- 
tors which was elected May 15, 
1925. 

the other hand, the new board 
directors, when came into being 
May 10, 1925, having elected 
allow the defendants continue 
act fiscal agents, and having elected 
the benefits derived thereby, became 
liable said defendants for the com- 
missions. 


Liability Directors for False 
Statement 
Humphrey Company Pollack 
Roller Runner Sled Company, Su- 
preme Judicial Court Massachusetts, 
180 Rép. 164 

The plaintiff this suit sought 
recover from the defendants, who 
were directors the Pollack Roller 
Runner Sled Company, Massa- 
chusetts corporation, the amount 
judgment which the plaintiff had 
recovered action against the 
corporation for indebtedness 
incurred prior January 1928. 
The suit against the directors was 
based section chapter 156 
the Massachusetts General Laws, 
providing that the 
every corporation shall jointly 
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and severally liable for all the 
debts the corporation con- 
while they are officers 
thereof any statement 
report required this chapter 
made them which false any 
material representation and which 
they know, reasonable exami- 
nation could have known, 


The plaintiff contended that the 
defendant directors were liable under 
this section because certain false 
statements certificate con- 
dition the corporation filed 
March, 1928. This certificate was 
filed compliance with section 47, 
clause chapter 156 the 
General Laws. This section states 
that certificate condition must 
state the amount stock and the 
par value issued and outstanding 


and the amount then paid thereon. 


The only statement issue was 


the effect that the amount of. 


stock issued and outstanding was 
10,000 shares with par value, and 
that the amount paid thereon was 
$100,000. The trial court found 
the facts that there were 
issued and outstanding the date 
the last annual meeting preceding 
the filing the certificate con- 
dition 10,000 shares common 
stock the par value $10 per 
share and that these shares stock 
were issued and paid for follows: 
Patent Rights, $51,000, Services— 
Organization and Promotion, $24,- 
500, Expenses—Promotion, $24,500. 
These facts appeared the articles 
organization filed the office 
the Secretary the Commonwealth 
pursuant General Laws, chapter 
156, and 11. The trial 
court further found that the value 
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the patent rights was not easily 
determined and that the valuation 
was honestly made. They found 
however that the services were worth 
only small part the amount 
stated and that the promotion ex- 
penses amounted very small 
part the amount stated. 

The trial court held that the 
stock was actually issued stated 
the certificate condition that 
statement was not false; and that 
any event the defendant directors 
acted without dishonest intent and 
left the details the organization 
and incorporation lawyer who 
knew all the facts and was respon- 
sible for the manner which the 
stock was issued. Accordingly 
decree was entered for the defend- 
ants. 

Upon appeal the decree was re- 
versed. The court reversing the 
decree held that the statement 
the amount paid for the stock 
was false and that the directors 
could not escape responsibility 
the ground that they acted without 
dishonest intent and left the details 
the organization and incorpora- 
tion lawyer. With regard 
the directors’ liability for the false 
statement the court wrote fol- 
lows: 


Where property conveyed re- 
turn for stock issued, and the valua- 
tion such property not fixed 
actual market but rests necessarily 
opinion, valuation honestly made 
the basis transfer would not 
render the directors liable. Heard 
Pictorial Press, 182 Mass. 533, 
901; Craig Wade, 159 
Cal. 172, 112 891. That principle 
rightly was applied the trial judge 
the transfer the corporation 
the patent rights. 

The expenses and services organ- 
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ization and promotion stand 
different footing. The provisions 
156, 15, authorizing the 
issuance capital stock corpora- 
tion “for services expenses,” were 
They cannot satisfied fanciful 
overstatement. There can 
justification for statement the 
articles organization corpora- 
tion that stock was issued for “Ex- 
penses” amounting $24,500, when 
only trifling part that amount 
was actually incurred. “Expenses” 
this connection means actual 
and honest disbursement. Likewise 
statement issuance stock the 
same amount for “Services—Organiza- 
tion and when such serv- 
ices were worth most only small 
part that amount, cannot justi- 
fied. The services organization and 
promotion corporation must 
placed value bearing some rational 
relation the par value the stock 
issued therefor. These statements 
the articles organization were mani- 
festly 

The defendants directors knew 
all the facts touching this issue 
stock, including the fact that the 
“amount then paid” the stock was 
stated the articles organization 
grossly excess the real 
value received the corporation. 
Having all this knowledge, they signed 
the certificate condition containing 
the statement that the amount paid 
the corporation for the stock was 
$100,000. The precise question 
whether these circumstances can 
said that this statement was true 
merely because the stock fact was 
issued for expenses and for services 
organization and promotion, 
stated the articles organization, 
the flagrantly excessive valuation. 
think that the section cannot thus 
interpreted. When directors sign 
statement the effect that the 
amount paid 10,000 shares stock 
with par value was $10,000, although 
they have knowledge, reasonable 
men ought have knowledge, being 
cognizant all the facts, that the 


stock was issued return for pay- 
ment approximately slightly excess 


half that amount, and that 


other things turned over the corpo- 
ration were worth most only 
proportion the other half, cannot 
said, with due regard the statu- 
tory mandate, that they have stated 
truthfully the amount paid the 
capital stock. Those 
actual knowledge the real state 
affairs cannot screened from 
statutory liability conduct the 
corporation, even though disclosed 
its records issuance stock and 
valuation what was received there- 
for, which full knowledge. 
Officers who assume the responsibilities 
and duties incident the organization 
corporation cannot shut their eyes 
that which open observation. 
essential provided that facts are known 
and would show the ordinary mind 
that the valuation could not true. 
Such officers must act with reasonable 
intelligence. Albert Touchet, Inc. 
Touchet, 264 Mass. 499, 507, 163 
among other ends prevent delu- 
sive appearance financial soundness 
not supported facts. only 
giving this interpretation the 
statute that effect can given 
its purpose cause put upon 
the public record information 
the condition the corporation 
that those dealing with may have 
opportunity know the facts 
its financial condition. 

are therefore opinion that, 
the facts found, the statement 
the certificate condition was false 
matter law. The finding that, 
since the defendants were familiar 
with all the facts relating the issue 
stock, “if the statement was false 

The circumstance that the defend- 
ants have acted without dishonest 
intent and have left details organ- 
ization the corporation at- 
torney who knew the facts and was 
responsible for the manner which 
the stock was issued, does not exoner- 
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ate the defendants. Advice counsel 
may material determining 
whether directors know the facts 
false; does not protect them 
when they know all 
Harvey-Watts Co. Worcester Um- 
193 Mass. 144, 145, 

The statement the certificate 
condition signed the defendants 
was false “material representa- 
tion” within the meaning those 
obvious that the amount actually paid 
the corporation for the issuance 
its capital stock would sub- 
stantial factor its assets and hence 
determining its credit. From the 
the interested public would 
bound contemplate that part 
the capital stock might 
for services and expenses. But such 
person might rightly assume that the 
valuation such elements taken 
return for the issuance capital stock 
would made both good faith and 
with reasonable approximation ac- 
curacy. transcends all rational 
bounds infer that capital stock 
$49,000 out total capital stock 
$100,000 was issued for these 
elements. person well might 
deceived statement based 
such fictitious exaggeration values. 
Empire Laboratories, Inc. Golden 
Distributing Corp., 266 Mass. 418, 
164 772. 


FOREIGN CORPORATIONS 


Failure Comply with State Laws 


Vogt, Inc., Ganley Bros. Co., 
Supreme Court Minnesota, 242 
Rep. 338 


corporation organized 
the state Minnesota must 
comply with the statutory require- 


ments that state concerning 
foreign corporations before doing 
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business therein. foreign corpo- 
ration which transacts business 
Minnesota without 
proper license will not permitted 
sue the courts the state. 
(Statutes this character are 
found most the states.) 

this case was held that the 
purchase and management rent- 
producing realty foreign cor- 
poration Minnesota constitutes 
the doing business. appeared 
that the corporation purchased 
office building the city St. 
Paul three months before was 
licensed business Minnesota. 
This action was brought the 
plaintiff against the defendant 
the contract, which was executed 
prior the time when the plaintiff 
obtained its authority busi- 
ness Minnesota. verdict for 
$3,976.17 favor the plaintiff 
was set aside because the plain- 
tiff’s neglect comply with the 
Minnesota foreign corporation stat- 
utes. the opinion the court said: 


The involved transaction appears 
from the complaint have been ini- 
tiated March 18, 1927, almost three 
months before plaintiff was domesti- 
this state. That aside, 
appears conclusively that plaintiff had 
been engaged several real estate 
deals, had purchased several valuable 
St. Paul properties, and for time 
managed them, collecting and disburs- 
ing the rents, all before June 1927. 
into detail only enough indi- 
cate the nature the business done. 
June 17, 1926, plaintiff purchased, 
under executory contract, downtown 
office building St. Paul. The stated 
purchase price was $400,000. The 
down payment, $10,000, was paid 
checks plaintiff. The contract was 
signed for plaintiff Vogt, 
president, and authenticated plain- 
tiff’s corporate seal. Also before 
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was licensed this state became 
the owner least two St. Paul 
apartment house properties. had 
resident agent for their management 
and collection rents. Documents 
evidence show conclusively that 
plaintiff took the usual equitable title 
vendee real estate, and through 
its local agent was the direct con- 
trol and active management the 
properties. 

Our law concerning the licensing 
foreign corporations found 
Mason’s Minn. St. 1927, 7493-7495. 
section 7493, their rights trans- 
act business, hold 
dispose property within this state, 
sue maintain any action 
law otherwise any courts 
this are all conditioned upon 
compliance with the statute. Obedi- 
ence yielded after unlawful business 
transacted prohibited contract 
made does not remove the statutory 
bar. Heileman Brewing Co. 
441. claim made that plaintiff 
entitled the rule applicable 
isolated transactions. Lutes 
Co. Wysong, 100 Minn. 112, 110 
367. 

There testimony Mr. Vogt, 
president plaintiff, that the Min- 
nesota business done the company’s 
name before June 1927, was his 
business and not that the corpora- 
tion. need not consider the legal 
question whether, that were true, 
would make any difference. That 
corporation does business simply 
the alter ego individual does not 
much mitigate the fact that doing 
business. But put that aside. 
Contracts, checks, and correspondence 
all speak for plaintiff, the corporation, 
and not all for Vogt, the individual. 
All show legal acts plaintiff, the 
artificial person, rather than Vogt, 
the natural person, who now calls 
them his own. The papers evidence 
are physical facts demonstrating the 
unsoundness that claim. The his- 
tory get from the operative papers 
such case must control against 
any artificial aspect which later 
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attempted put upon them 
the mere declarations interested 
party. Facts, proven the point 
demonstration, control against 
mere declarations witnesses. Dun- 
nell, Minn. Dig. (2d Ed.) 10344; 


Corporation Required Prove Per- 
mit Business 
General Motors Acceptance Corpora- 
tion McCracken, Court Civil 
(2d) 480 

The plaintiff General Motors Ac- 
ceptance Corporation, New York 
corporation, brought suit against 
the defendant conditional sale 
contract. contract was entered 
into Texas between the defendant 
and one McGrath and was 
transferred and endorsed for 
valuable consideration McGrath 
the plaintiff. 


The plaintiff alleged that was 
doing business Texas under 
permit issued the Secretary 
State. plaintiff further al- 
leged that the contract called for 
the payment $317.50 monthly 
payments, with interest past 
due installments ten per cent., 
and contained clause for accelera- 
tion maturity the event 
default. further stated that the 
defendant had failed make pay- 
ments due under the contract; that 
the plaintiff had exercised its option 
and declared the entire contract 
due; that the property covered 
the contract was possession 
the defendant; and that the con- 
tract had the effect chattel 
mortgage under the laws Texas. 
The plaintiff asked for judgment 
the contract and for fore- 


| 
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closure the chattel mortgage lien. 

The defendant moved dismiss 
the suit because the plaintiff’s 
failure prove its permit 
business Texas. The plaintiff 
refused introduce proof such 
permit and the court dismissed the 
suit. The plaintiff appealed. 
was held the appeal that the 
order the trial court dismissing 
the suit was proper. With regard 
this point the court wrote 
follows: 


Article 1529, 
cuniary profit, except 
provided, organized created under 
the laws any other State, 
any territory the United States, 
any municipality such State 
territory, any foreign govern- 
ment, sovereignty municipality, de- 
siring transact solicit business 
special office this State, shall file 
with the Secretary State duly 
certified copy its articles incor- 
poration; and thereupon such official 
permit transact business 
State for period ten years from 
the date filing such articles 
incorporation. 

Article 1536, amended 
42d Leg. (1931) 158, (Vernon’s 
Ann. Civ. St. art. 1536), reads: 
such corporation can maintain any 
suit action, either legal equitable, 
any court this State upon any 
demand, whether arising out con- 
tract tort, unless the time such 
contract was made, tort committed, 
the corporation had filed its articles 
incorporation under the provisions 
this 

The petition appellant (plaintiff) 
here shows that corporation 
duly incorporated under the laws 
the state New York; that 
doing business Texas under permit 
duly and legally issued the secre- 
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tary state; that has office 
Paso county, Tex.; and that appel- 
lant, virtue the provisions 
the contract between McGrath and 
appellee (defendant), has designated 
its office Paso the place for 
the payments made. Under 
such allegations, think, became 
necessary for appellant prove the 
Texas, before would entitled 
recover this suit. Chapman 
Hallwood Cash Register Co., Tex. 
Civ. App. 76, 969, 970; 
King Monitor Drill Co., Tex. 
Civ. App. 288, 1046, 1047; 
Rexall Drug Co. Butler Bros. (Tex. 
Civ. App.) 185 989; First State 
Bank Bangs Jannellen Oil Co. 
(Tex. Civ. App.) 275 210. 


INSURANCE 


Policy Covering Loss While Premises 
Open for Business 
Fox West Coast Theatres, 
Union Indemnity Company, Supreme 
Court Washington, Pac. Rep. 
(2d) 

The defendant 
pany issued the plaintiffs policy 
insurance indemnifying the plain- 
tiffs against loss damage 
property theatre owned 
the plaintiffs between the hours 
and midnight. The policy 
provided that the defendant should 
not liable for any loss occurring 
from within the premises when not 
actually open for the transaction 
business, such time em- 
ployee the assured was therein 
without the knowledge and consent 
the assured. 

While the policy was force 
two robbers forced the manager 
the theatre leave his home 


728 THE BANKING LAW JOURNAL 


o’clock the morning and drive 
the theatre open the safe. 
The manager pretended that did 
not know the combination and the 
robbers believing this true 
returned with him 
They later went the theatre 
again about o’clock and sent for 
the assistant manager. The latter 
arrived about o’clock and was 
forced open the safe. His usual 
time arrival the theatre was 
the safe was opened the robber 
removed $1600 from it. This action 
was brought recover for the loss. 

When the robbers and the man- 
ager entered the theatre 
the night watchman was going off 
duty. about the same time 
woman who was employed 
secretary the theatre office ar- 
rived. The manager and secretary 
were forced remain the inner 
office until the assistant manager 
arrived. When arrived the door 
man and the assistant maintenance 
employee were duty. two 
employees were required report 

The defendant 
tended that was not liable for 
the loss for the reason that the 
theatre was not actually open for 
the transaction business the 
time the robbery and certain 
employees the plaintiffs were 
the time the premises without the 
plaintiff’s knowledge 
The court held however that this 
contention was not good since the 
facts showed that the theatre was 
actually open for the transaction 
business the time they arrived. 
With regard this point the court 
wrote follows: 


The premises were actually open 
for the transaction business the 
time the felonious and forcible tak- 
ing the property which was the 
time the actual care and custody 
respondents’ two custodians. 

The robbery occurred minutes 
past o’clock the morning April 
1930. True, the theater did not open 
for the exhibition 
11.30 each morning. The office, how- 
ever, was opened each morning 
ness. The night janitor had com- 
pleted his duties when Himelhoch was 
brought the theater 
a.m. The lady secretary employed 
the office arrived shortly after 
Himelhoch (the manager) appeared 
and she was imprisoned with him 
the inner office await the arrival 
Schmitz (the assistant manager). 
Schmitz appeared about Two 
other employees were then duty. 
not material whether Schmitz 
and Himelhoch were 
day. Their subordinates were pres- 
ent. not material the con- 
tinuous transaction business 
office that the manager other head 
present each minute the eight 
more working hours the day. 
The phrase the policy for 
the transaction business” means not, 
appellant (defendant) contends, 
only the exhibition pictures the 
theater. The proper management 
theater requires the discharge 
business other than that mere ad- 
mitting the public the exhibition 
the pictures. The office was open 
for the making deliveries and the 
essential the operation the 
Necessary the respondents’ opera- 
tion the theater were the keeping 
the accounts and other administra- 
tive duties. The lady was 
present the office perform the 
office work the time the robbery. 
From the time the office was opened 
each morning the public 
had access thereto. 
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LIBEL AND SLANDER 


Damages for Wrongfully Charging 
Criminal Offense 

Turner Montgomery Ward Co., 

Supreme Court South Carolina, 163 
Rep. 796 

The plaintiff sued the defendant 

company for damages, alleging and 

proving that the defendant’s general 

manager wrongfully charged the 

presence others that the plaintiff 

gave the defendant bad check for 


payment for dresses. The 


check question was signed 
Turner. The plaintiff’s name was 
Ida Turner and her husband’s 
name, Turner. The plaintiff 
declared that she did not give the 
but the defendant’s manager 
persisted his accusations. 
verdict $4,923.21 was affirmed 
appeal. The court refused 
grant new trial the ground 
that the verdict was “quotient” 
compromise verdict, that is, one 
arrived adding the amount 
suggested each individual juror 
and striking average, upon 
mere showing that the verdict was 
for odd amount. The following 
paragraphs are quoted 
court’s opinion: 


The record discloses that July, 
1930, the defendant Hoover, who was 
the manager the defendant com- 
pany’s store Sumter, C., accom- 
panied two ladies employed 
the company clerks, went the 
home one Turner, near 
Mayesville, Sumter county. The 
plaintiff, the wife Turner, testified 
that Hoover, upon his arrival there, 
inquired whether she was Mr. 
Turner, and being told that she 
was not, but was Mrs. Turner, 


replied, “You are Mrs. Turner. 
have check for that 
went his automobile and got 
check, and, exhibiting her, said: 
“Here, this your check. You 
and your daughters gave this check 
Montgomery Ward Company ten 
Saturday night, got two dresses 
for $30.00, and you said make $29.00, 
you gave this check. This check 
good and you had money 
the bank and got these goods under 
false pretenses”; and that would 
prosecute her she did not pay the 
check. Richard Turner, Henry Turner, 
and Irene Turner, who were present, 
testified the same effect, namely, 
that Hoover stated that the plaintiff 
had got the goods under false pre- 
tenses and they were not paid for 
would prosecute her; one them 
saying that Hoover added that obtain- 
ing goods under false pretenses was 
the same stealing. 
further testified that, the request 
Hoover, she went out the auto- 
mobile and that one the women 


had come with him declared, 


the face denials, that plaintiff was 
the woman who had made the pur- 
chase the goods, and that she was 
trying get out paying the check 
and get the goods under false pre- 
tenses. 

contended, the first place, 
that the alleged defamatory words 
were not actionable per that 
crime was charged, and that, this 
being true, since there was allega- 
tion proof any special damages, 
the trial judge should have directed 
the verdict these grounds. 
urged support this contention 
that there was proof that the al- 
leged accusation went far 
charge plaintiff with fraudulent intent, 
and that the alleged defamatory words, 
even spoken contended for 
plaintiff, did not charge crime, for 
the reason that seven days had not 
elapsed between the date the check 
was given and the date alleged 
that the slanderous charges were 
made; the bad check act giving 
the drawer “bogus” check the 
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privilege pay the amount for which 
made within seven days after 
written notice. 

Williamson Askin Marine 
Company, 138 47, 136 21, 
23, this court said: charge one 
with having committed the crime 
obtaining goods money under false 
pretenses actionable per se. 
Ency. Law (2d Ed.) 882; 
1202.” 

Ed.) page 989, find: “It 
well settled that the words used 
express the charge are such, 
the sense which they would natu- 
the minds whom they 
are addressed, the readers 
the words, the impression that the 
plaintiff has committed crime, the 
words are actionable. only neces- 
sary that the words should, them- 
selves, reference extraneous 


offensive meaning attributed them.” 
Odgers Libel and Slander 
Am. Ed.) 116, stated: 


“It not necessary that the de- 
expressly state the has com- 
mitted particular crime. Any 
words which distinctly 
imply the plaintiff’s guilt, raise 
strong suspicion the minds 
the hearers, are sufficient.” 

Davis Johnston, Bailey, 579, 
the Court said: 

“The rule verbal slander, 
the construction words, is, that they 
are understood their ordinary 
and popular meaning. words are 
susceptible two meanings, one im- 
puting crime, and the other innocent, 
the latter not adopted, and 
the other rejected, matter 
course. such case, must 
left the jury decide what 
sense the defendant used them.” 

Ency. Law, the writer 
says: “In order constitute the 
offense there must intent 
defraud the time when the property 
obtained. constitute obtaining 
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false pretenses essential, equally 
larceny, that there shall 
intention deprive the owner wholly 
the property obtained. The intent 
the gist the offense, and ordi- 
narily proof the existence must 
depend upon the circumstances attend- 
ing the transaction.” 

Under these well-established rules, 
think that, while fraudulent intent 
necessary element the crime 
obtaining goods under false pretenses, 
the evidence adduced the plaintiff 
the case bar required the sub- 
mission the jury the question 
whether the language used Hoover 
charged the plaintiff with the com- 
mission such crime. The jury 
might reasonably have concluded that 
such charge was that plaintiff went 
into the store the defendant com- 
pany, knowing that she had money 
the bank, purchased $29 worth 
goods, and gave “bogus” check 
payment therefor, with the intent 
cheating and defrauding the company 
out its merchandise; other words, 
the inference could drawn that the 
charge was that she had acted dis- 
honestly and fraudulently connec- 
tion with the alleged transaction, that 
the language used was understood 
those who heard it, and that even 
Hoover himself construed the charge 
made against plaintiff being equiva- 
lent charge the crime steal- 
ing. Nor think that appellants’ 
seven-day provision the check law 
sound. This act (section 1167, 
1932 Code) makes for any 
person draw utter check, under 
the conditions named therein, with 
fraudulent intent, and provides that 
the fact the giving 
without funds the bank which 
drawn meet it, and the further 
fact that the amount the check 
not paid the drawer within seven 
days after notice, prima facie evi- 
dence fraudulent intent. think 
rule evidence the effect 
that the facts meutioned will, though 
standing alone, give rise the pre- 


sumption fraudulent intent. Viewed 
from any angle, think the trial 
judge properly submitted this ques- 
tion the jury, and they having 
found that the defendants’ language 
charged plaintiff with the commission 
crime, was actionable per se, 
and there was necessity for any 
allegation proof special damages. 


MASTER AND SERVANT 


Employer Not Liable for Employee’s 
Negligence 

Wilson Co., Inc., Shaw, Supreme 

Court Oklahoma, Pac. Rep. 
(2d) 448 


One who employs man having 
his own truck make deliveries 
not responsible for the negligence 
the employee while driving his 
truck home after completing his 
day’s work. the opinion written 
this case the court said: 


The work which McCallon was 
engaged was the purchase and collec- 
tion poultry for the defendant 
various places the state and the 
transportation that poultry from 
the place purchase and collection 
the plant the defendant 
Oklahoma City. was paid daily 
wages for his personal services, and 
was paid for the use his truck 
the days that was directed work. 
the time the injury the 
plaintiff, had unloaded the poultry 
that had collected, and was going 
from the plant the defendant 
Oklahoma City his home; his duties 
the defendant for that day having 
been completed. Before left the 
plant the defendant, his own 
suggestion, placed his truck 
number poultry coops order that 
might have them his home for 
his convenience when was ready 
work again, and order that 
might not have back the 
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plant the defendant procure 
coops. The injury 
resulted from her being struck 
one the coops placed him 
his truck while the coop was the 
truck after had fallen from the 
truck. 

Oklahoma Natural Gas Corp. 
al. Union Bank Trust Co. 
149 Okl. 12, 299 159, this 
court held: general rule, 
man’s employment does not begin until 
has reached the place his em- 
ployment, and does not continue after 
has left the premises his em- 
ployer.” 

Greer Industrial Commission 
Utah, Utah, 379, 279 900, 
that court had under consideration the 
question whether not em- 
ployee returning from home 
work was the course his employ- 
ment, and held: foreman 
and carpenter stockyards way 
work, while crossing viaduct after 
being offered ride fellow workman, 
was struck automobile and severely 
injured, resulting death, although 
deceased was carrying saw belonging 
company, which was his duty 
keep sharp, and which duty 
customarily performed home, re- 
turning saws the following morning, 
employee’s injuries did not arise out 
widow was not entitled compensa- 
tion.” 

Mean Bros., Inc., al. State 
Industrial Commission al., 144 Okl. 
279, 291 571, 572, this court: had 
under consideration the relation 
employer and employee while going 
and from place employment, 
and said: “This court not willing 
say that the employment 
laborer imposes upon the employer 
any responsibility for the safety 
that laborer going and from the 
place work, the absence 
specific implied agreement 
transportation, that such agree- 
ment will implied from the fact 
that the place work was great 
distance from available living quarters, 
that was the custom one the 
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employees transport the other em- 
ployees the place work, that 
the employer would not hire driller 
unless had automobile.” 
Although McCallon was not in- 
dependent contractor, but employee 
the defendant question not here- 
decided), his employment, under 
the facts shown the record, did 
not continue after left the premises 
the employer the close his 
day’s work, unless was continued 
the terms the employment 
unless its continuance should im- 
plied from the duties imposed upon 
him his employment. 
nothing the record show such 
continuance employment under the 
terms his employment. exam- 
ination the record discloses that the 
defendant had control over Mc- 
Callon after had unloaded the 
poultry purchased and collected 
him and had left the plant the 
defendant. The truck belonged 
him. The defendant had control 
over it, and had authority 
say where when how the truck 
should driven, except during the 
time when was being driven for the 
purpose purchasing and collecting 
poultry and transporting the same 
from the place purchase and col- 
lection the plant the defendant. 
While the defendant furnished the 
coops which the poultry 
placed, furnished them the 
plant the defendant. The defend- 
ant did not direct him take the 
coops his home. took them 
his home his own suggestion and 
for his own convenience. 
nothing the record from which 
can implied that the employment 
continued after the completion the 
day’s work the delivery the 
poultry the plant the defendant. 
servant done effect some inde- 
pendent purpose his own and not 
with reference the service which 
his own master for the time being, 
not within the scope his employ- 
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ment render the master liable 
therefor.” 


Assignment Wages Invalid 


Wilson Ethridge, Supreme Court 
Georgia, 162 Rep. 707 


partial assignment wages, 
the employer, cannot enforced 
against the employee. 

this case the plaintiff sued 
the defendant alleging 
latter had assigned the plaintiff 
$27.50 the wages due him from 
the Central Georgia Railway Com- 
pany. affirming decision 
the Court Appeals, holding that 
the assignment was invalid and 
could not enforced, the Supreme 
Court said: 


The Court Appeals based its rul- 
ings upon the following principles set 
forth its decision: partial as- 
signment wages, not assented 
the debtor, will not support action 
brought the assignee against the 
assignor for conversion the wages 
assigned. The partial assignment 
wages this case did not put such 
title the wages assigned the 
assignee will support the action for 
conversion brought against the 
signor the assignee, and the judge 
the superior court erred refusing 
sanction the assignor’s certiorari 
from the municipal court Macon.” 
These principles are restated and dis- 
cussed the opinion the Court 
Appeals, and that court cites au- 
thority for the conclusions reached 
the cases King Central 
Georgia Ry. Co., 135 Ga., 225, 
118, Ann. Cas. 1912A, 672, 
and Rivers Wright, 117 Ga. 81, 
499, where was held: 
partial assignment debt will not 
vest the assignee such title the 
portion the debt can enforced 
debtor assented the assignment. 
Such assignment is, however, en- 


BUSINESS LAW SECTION 733 


forceable equity, though the debtor 
did not assent thereto, provided all 
parties interest are before the court, 
that the rights each the fund 
controversy may determined 
one suit, and settled one decree.” 


PATENTS 


Licensee Required Pay Minimum 
Royalty 
Kittle Manufacturing 
Company, California District Court 
Appeal, Pac. Rep. (2d) 508 
The plaintiff, who had devised 
signaling device for use auto- 
mobiles and had applied for 
patent therefor, entered into con- 
tract with the defendant company 
whereby the latter was licensed 
manufacture and sell the device. 
The contract provided that the de- 
fendant should pay 
royalty license fee cents 
each device manufactured, used 
and sold. The contract also con- 
tained the following provision with 
regard the minimum royalty: 
The licensee agrees pay the 
licensor total minimum royalty dur- 
ing each year this agreement 
the amount twenty-five hundred 
and no/00 dollars ($2,500.00), and 
the total royalties accruing the 
licensor shall not equal such minimum 
amount, then the licensee shall pay 
the licensor the difference between 
said minimum amount and the actual 
accrued royalties, and the payment 
said minimum amount each year shall 
operate renewal this license 
for succeeding year. 


was further provided that the 
might terminate the agree- 
ment upon thirty days’ written 
notice the defendant the latter 
should fail pay royalties when 


they became due and payable the 
amounts provided for the con- 
tract before the expiration 
each calendar year after the date. 

The plaintiff this suit sought 
recover the amount fixed the 
contract the minimum annual 
royalty. The defendant contended 
that had assumed absolute 
liability pay the minimum royalty 
and that therefore the plaintiff was 
not entitled recover. was 
held however that the language 
the contract clearly provided for 
the payment minimum royalty 
and that plaintiff was entitled 
recover. its discussion the 
provision the contract relative 
the minimum royalty the court 
wrote follows: 


asserted and argued with great 
earnestness that the appellant (de- 
fendant) assumed absolute liability 
pay minimum royalty the 
language quoted. Our attention 
directed previous rough drafts 
the contract for the purpose ex- 
plaining asserted ambiguity the 
one which was signed the parties 
and from which have extracted 
the foregoing portions. The first rule 
respecting the interpretation con- 
tracts that may not apply one 
those well-recognized rules 
aid its construction until shall 
first satisfied that the language 
fairly susceptible two different 
interpretations—in other words, 
cannot and should not attempt 
wrench the language from its ordinary 
meaning. And although the argument 
appellant earnest and ingenious, 
have concluded that there exists 
the present cause reason call 
for aid arriving the intent 
the parties. First, they agree upon 
royalty for each device, which royalty, 
according paragraph was 
determined its sale and not 
its manufacture. The appellant 
agreed pay” these amounts and 
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account therefor before the tenth 
each month. Second, appellant 
agreed “to pay” “minimum royalty 
during each year this agreement 
the amount twenty-five hundred” 
dollars, and, the royalties upon the 
sold devices failed equal the 
named sum, stated that appellant 
“shall pay the difference.” dif- 
ficult perceive how language could 
made more clear explicit. 
said, however, that the clause, “and 
the payment said minimum amount 
each year shall operate renewal 
this license for succeeding year,” 
indicates that the payment the 
minimum amount should optional 
with the licensee. cannot under- 
stand the contract that light view 
the express agreement pay, forti- 
graph “eleventh” for the termination 
the contract the appellant, and 
fixing the conditions thereof. 
adopt the suggestion appellant 
would not only violence the 
agreement “to but also render 
nugatory the provision for termination 
the licensee. All that would 
required for its termination cancel- 
lation under the theory thus advanced 
would refuse that which 
agreed do. The fair import 
the quoted clause that the payment 
the minimum royalty shall extend 
the contract for year that the 
licensor may not terminate under those 
provisions paragraph 
giving him that right for failure 
the part licensee pay. 


Buyer Liable for Breach Contract 

Clinton Cotton Mills, Inc., Gold- 

berg, Supreme Court North Caro- 
lina, 163 Rep. 455 

The plaintiff, the Clinton Cotton 

Mills, Inc., and the defendants 

entered into contract whereby the 


defendants agreed purchase the 
entire production cotton waste 
the plaintiff during the year 
1929 from January through 
December 31st. The defendants 
accepted shipments June 12, 
1929, and then complained the 
quality the waste, refusing 
accept further shipments. The 
plaintiff subsequently brought 
action the contract. 


offered 
tending show that the output 
the mill contract price after 
the breach the contract the 
defendants would have amounted 
$7,082.56, and that received 
sale the open market $4,040.11. 
The defendants contended that 
the plaintiff had exercised reason- 
able care and diligence selling 
the open market the price obtained 
would have been equal 
excess the contract price. Con- 
sequently the plaintiff would have 
court instructed the jury that the 
was the defendants 
show that the market value was 
greater than the contract price. 

The jury found that the defend- 
ants had breached the contract and 
returned verdict for the plaintiff 
the sum $3,042.45, that sum 
being the difference 
obtained sale the open market. 
The defendants appealed, contend- 
ing that the instruction the trial 
judge relative the burden 
proof was erroneous. 

was held that the instruction 
question was proper and that the 
plaintiff was entitled judgment. 
the opinion the court wrote 
follows: 


q 
| 
q 
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the defendants, without legal 
cause, refused accept further ship- 
ments, the plaintiff had the right 
resell the material specified 
contract agent defendants and 
recover from them the difference 
between the contract price and that 
oktained the resale, the resale 
was made within reasonable time, 
fairly conducted, with full notice, and 
consummated the exercise utmost 
good faith. Lamborn Hollings- 
worth, 195 350, 142 19. 
The plaintiff offered evidence tending 
show performance this duty. 
However, the defendants contended 
that plaintiff had exercised reason- 
able care and diligence selling 
the open market, the price obtained 
would have been equal excess 
that specified the contract, and 
suffered damage. this connec- 
tion, the trial judge instructed the 
jury that the burden was the de- 
fendants show that the market 
value was more than the contract 
price. 

The defendants assert 
court, such instruction, imposed 
upon them burden proof not 
Manifestly, was the duty the 
gence diminish and minimize the 
loss resulting from the breach con- 
tract undertaking dispose 
the waste for the best price obtainable, 
under all the circumstances. Hassard- 
Short Hardison, 114 482, 
728; Mays Mills McRae, 187 
707, 122 762, 763; Dur- 
ham Construction Co. Wright, 189 

The pertinent principle law was 
thus stated the Mills Case, supra: 
would seem more accord 
with fairness require the defaulting 
seller—the party charged 
sponsibility for breach the contract 
—to prove that similar goods could 
have been readily procured 
market, than require the vendee 
show that like goods could not 
obtained the market.” That 


say, the party default asserts 
that the other party has failed 
exercise reasonable diligence dimin- 
ishing and minimizing the loss, the 
burden upon such defaulting party 
establish his contention proper 
evidence. Viewed this light, the 
instruction complained cannot 
held for error. 


TAXATION 


State Gasoline Tax Not Invalid 
Burden Interstate Commerce 


Eastern Air Transport, Inc., South 
Carolina Tax Commission, United 
States Supreme Court, Sup. Ct. 
Rep. 340 

The Eastern Air Transport, Inc., 
suit against the South 
Carolina Tax Commission 
strain the collection tax im- 
posed the state South Caro- 
lina six cents gallon with 
respect gasoline purchased 
the complainant corporation that 
state and and used interstate 
commerce. The complainant charged 
that the state act providing for the 
tax placed direct burden upon 
interstate commerce and that the 
act was therefore repugnant the 
commerce clause the Federal Con- 
stitution, article section The 
act question provides follows: 

Act February 23, 1922, 
amended (South Carolina Acts, 1922, 
pp. 835-838; 1929, pp. 107-112). 
Section provides: every oil 
company, person, firm corporation 
doing domestic intrastate business 
within this State, and engaging 
the business selling, consigning, 
using, shipping, distributing for 
the purpose sale within this State, 
any gasoline any substitute there- 
for, combination thereof, for the 
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ness shall subject the payment 
license tax, which tax shall 
measured and graduated accord- 
ance with the volume sales 
such oil company within the State. 
Every such oil company shall pay 
the State amount money equal 
six (6) cents per gallon all 
gasoline, combinations thereof, sub- 
stitutes therefor, sold consigned, 
used, shipped distributed for the 
purpose sale within the State. 


The complainant Delaware 
corporation operating interstate 
commerce air transport lines across 
the state South Carolina. 
planes make stops 
various points the state but 
not carry freight passengers 
between such points. Practically 
its entire business interstate 
character. purchases gasoline 
South Carolina for the use 
its planes and the seller adds 
the price the amount the state 
gasoline tax which the seller 
quired pay under the act ques- 
tion. The complainant therefore 
has pay six cents gallon more 
than would otherwise pay, the 
excess amounting about $5,000 
year. 

The United States Supreme Court 
decided that the act question was 
not invalid burden upon inter- 
state commerce and that the com- 
plainant was not entitled 
injunction restraining collection 
the tax. The opinion the court 
written Chief Justice Hughes 
reads part follows: 


The tax described the statute 
license tax which, applied 
the instant case against the dealer, 
for the privilege carrying 
the business selling gasoline within 
the state. The tax thus imposed 
upon the seller and the sales ques- 
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tion are intrastate sales. The appel- 
lant emphasizes the fact that the tax 
has been construed the Supreme 
Court the state excise 
tax and not property tax. Gregg 
Dyeing Company Query, Supreme 
Court South Carolina, decided April 
question concerned, the distinction 
not important. such license 
tax for the privilege making sales 
within the state were regarded 
effect tax upon the goods sold, its 
validity could not questioned 
the circumstances here disclosed, 
that aspect the tax would upon 
part the general mass property 
within the state and hence subject 
the state’s authority tax, although 
the property might actually used 
interstate commerce. “It elemen- 
said the court New Jersey 
Telephone Co. Tax Board, 280 
838, 346, Ct. 111, 113, 
Ed. 463, “that state may tax prop- 
erty used carry interstate com- 
merce.” Treating the tax excise 
tax upon the sales does not change 
the result the instant case, the 
sales are still purely intrastate trans- 
actions. Superior Oil Company 
Mississippi, 280 390, 395, 
Ct. 169, Ed. 504. 
edly, purchases goods within state 
may form part transactions inter- 
state commerce and hence entitled 
enjoy corresponding immunity. 
But the mere purchase supplies 
equipment for use conducting 
business which constitutes interstate 
commerce not with 
that commerce make the sale 
immune from nondiscriminatory tax 
imposed the State upon intrastate 
dealers. There substantial dis- 
tinction between the sale gasoline 
that used airplane inter- 
state transportation and the sale 
coal for the locomotives an. inter- 
state carrier, the 
and cars themselves bought equip- 
ment for interstate transportation. 
nondiscriminatory tax upon local sales 
such cases has never been regarded 
imposing direct burden upon 
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interstate commerce and has greater 
different effect upon that commerce 
than general property tax which 
all those enjoying the protection 
the state may subjected. 

Helson Com. Kentucky, 
Ed. 683, upon which the appellant 
relies, the tax was laid Kentucky 
with respect gasoline purchased 
the plaintiffs error and 
used within Kentucky the operation 
ferry boat the Ohio river 
between the two states. The Court 
found that the tax was laid directly 
upon the use the gasoline inter- 
state transportation. The Court said 
that tax exacted the price 
interstate commerce.” 
Id., page 252 279 Ct. 
279, 281. Such tax manifestly 
different fom general property tax 
tax upon purely local sales. 


WORKMEN’S COMPENSATION 


Employee Entitled Compensation 


Kern Southport Mill, Limited, Su- 
preme Court Louisiana, 141 So. 
Rep. 
mill employee, who directed 
certain work outside the 
mill and who struck and injured 
automobile while returning 
from such work the mill, 
entitled compensation. Such 
accident arises out and the 
course his employment within 
the meaning the Louisiana stat- 
utes regulating 

pensation. 
The following quoted from the 
court’s opinion: 


The first question is: 
injuries sustained whilst was 
forming services arising out and 
incidental his employment the 


course his employer’s trade, busi- 
ness occupation the following 
hazardous trades, businesses, occu- 
pations Act No. 1914 
(Employers’ Liability Act Work- 
men’s Compensation Statute) 
subd, 

the statute provides for com- 
injured “in the course his em- 
ployer’s trade, business occupation 
the nature the “trade, busi- 
ness, occupation” the employer, 
and not the particular work 
which the employee may engaged 
when injured, that must look 
see the statute applies. this 
instance not questioned that the 
statute applies; defendant being en- 
gaged the operation “mills, 
[to wit] cotton oil mills.” 

remains therefore only examine 
whether plaintiff’s injuries were sus- 
tained whilst was “performing 
services arising out and incidental 
to, his employment.” 

Services “arise out of” and are “in- 
cidental to” employment, whenever 
the employment calls for just such 
services. And whenever the employer 
calls upon the employee render any 
particular service, he, least (that 
say, the employer himself), 
position any longer deny 
that the services thus requested arise 
out and are incidental the 
employment. Otherwise, what 
right has the employee been called 
upon perform them? 

Accordingly, the question whether 
not the services being rendered 
the employee, the time when 
injured, arise out and are inci- 
dental his employment, cannot 
raised when the employee 
given special instructions perform 
the particular services which was 
engaged the time was injured, 
but only when the employee has 
undertaken such service his own 
initiative being actually persum- 
ably within the scope his duties. 

The statute then provides (Act No. 
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which applies, compensation shall 
paid employee who suffers 
personal injuries “accident arising 
out and the course such 
employment.” 

Now accident occurs the course 
employment when takes place 
during the time such employment; 
just happening occurs the 
course any given day when takes 
place during that day. the 
provision that the accident, entitle 
the employee compensation, must 
occur the course his employment, 
means nothing more than that must 
have taken place during the hours 
employment and not any other time. 

this case the accident occurred 
very certainly “during the course” 
was his way back the mill pursu- 
ant express instructions. 

But that alone not enough for 
recovery; the statute further requires 
that the accident must also out 
of” the employment. which 
meant, that the accident must the 
result some risk which the 
employee subjected the course 
his employment and which 
would not have been subjected had 
not been employed. 

But time, place, and circumstance 
must determine this. When the ill- 
fated Titanic foundered the spring 
1912, all persons aboard her were 
situated exactly alike time and 
place; but they were not all situated 
alike circumstance. Those who 
traveled for pleasure were present 
their own free choice alone; those who 


traveled for business, 
own that another, were there 
necessity. And, when 
himself the scene accident, not 
because voluntarily appeared there 
but because the necessities his busi- 
ness called the injuries 
may suffer reason such acci- 
dent “arise out of” the necessity which 
brought him there, and hence “arise 
out of” his employment, 
that was employed and his employ- 
ment required him the place 
the accident the time when the 
accident occurred. 

determining, therefore, whether 
accident “arose out of” the employ- 
ment, necessary consider only 
this: (1) Was the employee then 
engaged about his employer’s business 
and not merely pursuing his own busi- 
ness pleasure; and (2) did the 
necessities that employer’s business 
reasonably require that the employee 
the place the accident 
the time the accident occurred? 

The question whether not the 
employee might have been injured 
the same way, and even the same 
place and time had not been called 
there the necessities his em- 
ployer’s business, but had gone there 
only for his own pleasure pursuit 
his own business, has nothing what- 
ever with the case. was his 
employer’s business which called him 
the place and time the accident 
and not his own pleasure business; 
and hence his injuries arose out 
his pursuit his employer’s business 
and not out his pursuit his own 
business pleasure. 


